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CTPAHUIA ACITMPAHTA

VIIK 94(6)”19”

BPAYHO-CEMEMWHBIE OTHOILIEHUS
B IIPABOBBIX TPAIULUSIX
CTPAH TPOIIMYECKOM A®PUKH B 1980-2000-X TOJAX !

K. A. IlerpoB

TBepcKoi TOCy1apCTBEHHBI YHUBEPCUTET,
kadenapa BceoOwielt ucropuu, 2. Teeps, Poccus

CraTesl TIOCBSIIEHA aHANN3y OpavYHO-CEMEHHBIX OTHOIICHWH B KOHTEKCTE
MpaBOBEIX Tpaaunuii ctpaH Tpomudeckoit Adpuku B 1980-2000-x 1T. B cra-
Th€ HU3YUYCHBLI OCOOEHHOCTH ITOJIOKEHHUS JKCHINMH W MYXYUH IO HOpMaM
OOBIYHOTO,  OOHIEr0 ¥  CTATyCHOrO  MpaBa  CcyOcaxapcKux  00-
IIECTB,0XapaKTEPU30BaHa CrIeUupHUKa CEMbH, B TOM YHCJIE MHUHHUMAJIbHBIN
OpauHBIll BO3pACT, CTATyC XEHbI U MyXa. B mpomecce uccieqoBaHusi ObLTH
BBISIBJICHBI KJIIOYEBBIE MPOOJIEMBI, CYLIECTBYIONINE B TIOCTKOJIOHUATILHOM Ce-
MeitHOM mipaBe Tponmueckoil AQppuKH, CBI3aHHBIE C COXPAaHEHHEM M BOCIIPO-
M3BOJICTBOM Ha 3aKOHOJATEIbHOM YPOBHE TPaIULMOHHBIX OOBIYAaEB U IPaK-
TUK. B KagecTBe METOA0JI0TUHN ObLIH IMPUMCHCHBI IOAXOJbl I'CHACPHOTO aHa-
T13a, UCTOPUYECKOW aHTPOIOJIOTHH, STHOJIOTUYECKUH M MEKIUCLUUILTUHAD-
HBIIA. ABTOPOM OBLIH CJIENaHbI BRIBOJIBI O HAIMYHH OTPAHHYEHUH B CEMEHHOM
IMpaBC KaK B OTHOIICHUH KECHIIWH, TaK U MY>KXYUH.

Kniouegwie cnosa: cemeiinoe npaso, eenoep, OUCKPUMUHAYUS, NOCMKOJIOHUA-
auzm, Tponuueckasn Agpuxa, cemos.

ITpoGnema reHaepHON TUCKPUMHUHALMM B CyOCaXapCKOM PETHOHE Xapak-
TEpU3yeTCsl UCTOPUUECKONW YCTOMUMBOCTBIO. HecMOTps Ha momneITkH €€ Ipeoo-
JIEHUS1 MECTHBIMHU IIPABUTENICTBAMM U HEIPABUTEIbCTBEHHBIMU OPTaHU3aLMAMU
COBMECTHO C MEKAYHAPOJHBIM COOOILIECTBOM, YIIEMJICHHUE IIPaB MO IPU3HAKY
TeHJEPHON UIEHTUYHOCTH MPOAOJIKAET HE TOJIBKO COXPAHATHCS, HO U aKTUBHO
BOCIIPOM3BOJIUTCS B PA3IMYHBIX cepax AeATe]bHOCTH Jroael. OQHUM U3 KO-
4YeBBIX (DAKTOPOB ITOTO SBISIETCS COXPAHEHHE B 3aKOHOJATENLCTBE CTpaH Tpo-
nuuecko AQpHUKU MOJI0XKEHNH, AUCKPUMUHUPYIOINX MYKUYHH M KEHIIUH I10
reHJepHOMY Ipu3HaKy. OCOOEHHO HEraTHBHO CKAa3bIBAIOTCS MOJO0OHBIE HOPMBI,
3aKperuI€HHbIE B CEMEWHOM IpaBe. Bo-nepBbIX, 3TO CBA3aHO C TEM, YTO UMEHHO
B JIaHHOM OTpAac/id HAXOJAT OTPAKEHMs KIHOYEBbIE T'€HAECPHBIE CTEPEOTUIBI U
TPaJULIMOHHBIE MPAKTUKH, KOTOPBIE YILEMJIAIOT MpaBa *KEHIIMH U MYX4iH. Bo-

! HayuHslii pykoBOAMTENb — A-p MCT. HAYK, JOLICHT, 3aB. Kadeapoil BceoOIel HCTOpUH
TBepckoro rocynapctseHHoro yausepcurera A. B. benosa.
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BTOPBIX, CEMbsI SIBIISICTCS] BAYKHEHUIIIMM areHTOM COLMANIN3allui UHAUBUA. B Hel
OH TIOJTy4aeT MEPBUYHBIC MPEICTABICHHUS O COLUAIBHBIX POJISIX M MOAEISX I10-
BeZIeHUs. JIMCKpUMUHALIMOHHOE 3aKOHOJATENbCTBO, CO3/IAI0IIEe ONpENe/IEHHbIE
TpaHMIIbI IOBEJICHUSI CYTPYTOB, IPUBOIUT K (POPMHUPOBAHUIO Y JETEH YCTONYH-
BBIX NPEACTaBICHUH O MO3WIMH KECHIIMH U MY)XYUH B OOILIECTBE B IEJIOM U
OpadHO-CEMEWHBIX OTHOIIECHHUSX B YACTHOCTH.

ITepron 1980—2000-x rT. mpeacTaBiIsSeTCs] BAXKHBIM B KOHTEKCTE N3YYCHUS
HUCTOPUYECKHX OcOoOeHHOCTeH OpadHO-CeMEWHBIX OTHONICHHWH B CTpaHaX TOCT-
KosioHuanbHOM Tpormueckoit Adpukn. ITO CBS3aHO C TeM, YTO B yKa3aHHOE
BpeMsl cyOcaxapcKue rocylapcTBa TOJIBKO NMPUCTYNWIM K aHaIM3y T€HAEpPHON
npoOyieMaTUKU B AaHHOH cdepe W MpeAnpUHSIIN IIard M0 JUKBUAALUH CYIIe-
cTByronmx (Gopm nuckpuMmuHanuu. [103ToMy HMEHHO B JIaHHBIX XPOHOJIOTHYE-
CKUX TpaHHUIAX €€ COXPAHAIOTCS OCOOCHHOCTH IOJO0XKEHUS KEHIIUH M MYyX-
YUH B CEMEWHBIX OTHOLICHHUSX, KOTOPBIC SBISIOTCS CIEACTBUEM HCTOPUKO-
KyJIBTYPHOTO Pa3BUTH MHOTOYHMCIICHHBIX 3THHUECKUX oOmHocteil. Kpome Toro,
B paMKax yKa3aHHOTO Iepuoja UMEETCsl AOCTaTOYHasi HCTOYHHKOBas 0a3a s
uccieoBaHus (eHOMEHa TPAJAULIUOHHBIX OpayHO-CEMEHHBIX oTHOIeHnH. Hop-
MaTHBHO-TIPABOBBIE AKThI, PETJIAMEHTUPYIOIINE CeMEWHbIE MPAaBOOTHOIICHUS, B
JOCTaTOYHOM 00BEME MPEICTaBICHBI B TOKIIAAAX, TOAaBAEMBIX CyOcaxapCKUMHU
rocynapctBamMu B KOMHUTET MO JIMKBHIAIMW IMCKPUMHHAIMK B OTHOLICHUHU
xenmuH (KJIDK).

BbpauHo-cemelinble OTHOIIEHUS cyOcaxapCKUX OOLIECTB SIBISIOTCS Hpei-
METOM HCCJIEJOBaHUS KaK B 3apyOeKHOH, TaK U B OTEUECTBEHHOW MCTOpHOrpa-
dun. B 3apy6exnoit ncropuorpahun’® aKIeHTHpyeTcs BHUMAHUE Ha PACCMOTpe-
HUM HOPMAaTHUBHO-TIPABOBBIX aKTOB CEMEWHOTrO MpaBa, OAHAKO aBTOPHI B HEIO-
CTaTOYHOW Mepe CBA3BIBAIOT X C KOHKPETHBIMU PEATMSIMU U ITOBCETHEBHOCTHIO
MY’KYHH U KEHIIUH. B OTedecTBEHHOH MCTOpHOTpadUu’ H3ydaroTcs BUIbI Ce-
MBH U XapaKTEpHbIE OCOOCHHOCTH, a TAaKXKe MOJIOKEHUE KEHIUH U JIeTel B Cy-

2 Harrel-Bond B. E., Rijnsdorp U. Family Law in Sierra Leone. A Research Report. Leiden,
1975; Armstrong A. Uncovering reality: excavating women’s rights in African family law // In-
ternational Journal of Law and the Family. 1993. Vol. 7. Issue 3. P. 314-369; Arthur M., Earle
A., Raub A, etc. Child Marriage Laws and the World: Minimum Marriage Age, Legal Excep-
tion, and Gender Disparities // Journal of Women, Politics & Policy. Abingdon-on-Thames,
2018. Issue 1, Vol. 39. P. 51-74.

8 Puibankuna M. I'. HexoTopble neMOrpauueckue U COLMANLHO-HOJIUTUYECKHE ACTIEKTHI
¢yHKIMOHUpOBaHUs adpuKaHCKON cembu // Adpuka. ['eHnepHOE M3MepeHue / COCT. M OTB.
pen. H. JI. KprutoBa, H. A. KcenogponToBa. M., 2000. C. 127-135; Eé sce. OcobeHHOCTH H
npobemMsbl appukaHckoit cembr // Azus u Adpuka ceromas. M., 2012. C. 47-50. E¢ ace. Ce-
MEHHbIC OTHOIIICHHS Y CPEIHUX CIIOEB apuKaHCKUX 001ecTB // A3us u Adpuka ceroaus. M.,
2018. Nel2. C. 47-52.

Rybalkina 1. G., Nekotoryye demograficheskiye i sotsial'no-politicheskiye aspekty
funktsionirovaniya afrikanskoy sem'i, Afrika. Gendernoye izmereniye, sost. i otv. red.
N. L. Krylova, N. A. Ksenofontova, M., 2000. S. 127-135; Rybalkina I. G., Osobennosti i
problemy afrikanskoy sem'i, Aziya i Afrika segodnya, M., 2012, S. 47-50. Rybalkina I. G.,
Semeynyye otnosheniya u srednikh sloyev afrikanskikh obshchestv, Aziya i Afrika segodnya,
M., 2018, Ne 12, S. 47-52.
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NPYKECKOW KU3HHU, OJJHAKO YaCTO BHE CBS3U C 3aKOHOJATEIBHON MOJUTHKON
rocynapcCTB.

C 1enpio BbISBICHUS CcrieUU(UKH OpayHO-CEMEMHBIX OTHOIIEHUN B KOH-
TEKCTe MPaBOBBIX Tpaiauimii ctpan Tpomuueckoit Adpuku B 1980-2000-x rT.
MOIBITAEMCS YCTAHOBUTH (haKThl IPUMEHEHHUs 00bIaHOTO (Customarylaw), ooGrire-
ro (commonlaw) u cratycHoro (Statutorylaw) mpasa B Bompocax 3aKJIIOYCHUS
Opaka ¥ MOJI0KEHHUsI CyPYroB BHYTPH CEMBH.

KiroueBoit mpo0OsieMoil M3y4aemMoro Tmepuonia SBISCTCS COXpaHCHHE B
CTpaHax MOCTKOJIOHHATbHOU Tponndeckoir AGPpUKr HOPM OOBIYHOTO TpaBa, Ko-
TOpble OO0 MPUMEHSAIOTCS BMECTO O(HIMANIBbHBIX 3aKOHOB, JIMOO HapaBHE C
HUMH. B HEKOTOPBIX CTpaHaxX B 3aKOHOJATEJILCTBE MOATBEPK/1aTach IBONCTBEH-
HOCTb TIPaBOBOM CHCTEMBbI, JOIYCKAIOLIEH HCIOIb30BaHUE TPaJAULMOHHBIX
MPAKTUK, €CIU OHU SIBJISIOTCS CIEACTBUEM HCTOPHKO-KYJIBTYPHOTO Pa3BUTHS
TOH WJIM WHOHM 3THHUYECKOW oOIIHOCTH. Tak, HampuMmep, B MOCTKOJIOHHWATHLHOM
beHnHe npu3HaBanyuch B OTHOLIEHUM CEMEMHBIX U I'Pa)IaHCKHUX IIPaBOOTHOLIE-
HUI NeiicTBUTeNbHBIMU HOpMBI CBOoa 00bryaeB Jlaromen, KOTOpBIN OBUT IPUHAT
9 mapta 1931 r.* BionHe oueBHIHO, YTO 0OBIYHOE MPABO, CO3JAHHOE B KOJOHH-
QJIBHBINA TIepUoJ], He OyIeT perylmpoBaTh OTHOIIEHHS HA OCHOBE WJEU TeHAEp-
HOT'O PaBEHCTBA, JOCTIKEHHUE KOTOPOTO HAYAIOCh B OEHHHCKOM OOIIIECTBE JIHIIh
Ha TOCTKOJIOHHAJLHOM JTare. AHAJIOTUYHOE SIBJICHHE MOYKHO ObLIO HAOII0IaTh
U B 3aKOHOJIATEJICTBE JIPYTHX CyOCaxapCKUX roCylapCTB B MOCTKOJIOHHAIBHBIN
nepuox’. [Ipu3HaHNe B KauecTBE JOMYCTUMBIX HOPM OOBIYHOTO TIPaBa HapaBHE C
OoOLIMM TIPaBOM MPHUBOJIMIO K TOMY, YTO MPEICTAaBUTENIM STHUYECKHUX TPYII,
0COOEHHO B CEJIbCKOM MECTHOCTH, 00paIlaaich UMEHHO K TPaJAULMOHHBIM IPaK-
THUKaM — 0oJiee 3HAKOMBIM U YIOOHBIM — JUISl PETryJISILUN OTHOLICHUH B OpauHO-
ceMeitHoH cdepe.

B psine ctpan moctkosioHnanabHOW Tpomudeckoid Adpuku T0mycKaaoch
NPUMEHEHUE OTMEIBHBIX HOPM OOBIYHOTO MpaBa, KOTOPHIE OBLIM CBS3aHBI C Ce-
MEeHHBIMU OTHOLIEHUSIMU. OHU MOTJIM TPAHCIUPOBAThH MPAKTUKU PAHHUX U MPH-
HYJIUTEIbHBIX OpaKoB, HE 3aPETUCTPUPOBAHHBIX B IPAXIAHCKUX OpraHax, JICBH-
pat u copopart, oObIuaii BEIKYIa HEBECTHI KEHUXOM U JPyTrue TUCKPUMHUHHUPYIO-
IIME JKEHIIMH TPAJAWIMOHHbIE sBJIeHHs. Tak, HampuMep, B 3uMOaOBe JomycKa-
JI0Ch 3aKITIOYEHHE OOBIYHOTO 3apETrHCTPUPOBAHHOTO M OOBIYHOTO HE3aPErHCTPH-
poBaHHOTO Opaka Hapsmy ¢ rpaxmanckum®. Ha Manarackape cymiecTBoBana
BO3MOXXHOCTh BCTYIUICHUS B OJIMH M3 IISITH BHJOB OpayHOr0 COI03a: 3aKOHHBIH,
MOHOTaMHBIM TPaAULMOHHBINA, MOHOTaMHBIN T'PakIaHCKHUM, NMOJWTaMHBIA Tpa-

4 CEDAW. Combined initial, second and third periodic reports of States parties. Benin. 7
November 2002. Rep. UN CEDAW/C/BEN/1-3. P. 12.

5 CEDAW. Initial, second, third, fourth and fifth periodic reports of States parties. Congo. 8
April 2002. Rep. UN CEDAW/C/COG/1-5. P. 16 (nanee — CEDAW/C/COG/1-5); CEDAW.
Combined initial, second, third, fourth, fifth and sixth periodic reports of States parties. Liberia.
13 October 2008. Rep. UN CEDAWY/C/LBR/6. P. 20.

6 CEDAW. Initial report of State parties. Zimbabwe. 20 July 1996. Rep. UN
CEDAW/C/ZWE/1. P. 74,
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JUIIMOHHBIM M MOJIUTaMHBIN rpa;xz[aHCKHﬁ7. B Kenuu taxke ObUTH JTOTTyCTUMBI
MISATh BUJIOB Opaka, BBIJICIICHHBIE B COOTBETCTBUU C PEIIMTHO3HBIMU IPEICTaBIe-
HUSIMU: XPUCTUAHCKUN, MYCYJIbMAHCKUI, UHAUNUCKUN, appUKaHCKHI OOBIYHBIN
6pax u rpaxmaHckuitt. C oIHOH CTOPOHBI, 3TO MOXHO PacCMaTPUBATH KaK MO-
JIOXKHUTEIBHOE SIBJICHUE, OIyCKAoIee pa3indHble (GOpMBI 3aKiIr0ueHus Opaka ¢
y4E€TOM ITHOKYJIBTYPHBIX OCOOeHHOCTEeH HaceneHus. C Ipyroil CTOPOHBI, 3TO
MPUBOJMIIO K TOMY, YTO >KEHIIWHA, 3aKJIIOUMBIIAs OpaK B COOTBETCTBHH C OOBI-
JaeM, U e€ MmpaBa Kak CyIpyrd, MaTept OOIIUX JeTel WK BIOCIEICTBHH BIOBHI
OKa3bIBAIUCH A0COTIOTHO HE3AIIUIIEHHBIMU 3aKOHOM. B GosibIIMHCTBE ciydaeB
y JEBYLIEK U >KEHIIMH He ObUIO BO3MOXHOCTH ClIIENaTh BHIOOP OTHOCHTEIHHO
($hopMbI OpavyHOTO COI03a, MOCKOJIBKY €€ POJICTBEHHUKHU U CEMbs KEHUXA MMPUHU-
Maju perieHue 3a He€. Takoil BO3MOXKHOCTH 4acTO HE ObLJIO U y IOHOIIEH, Tak
KaK CyIIECTBOBAJIO MPEJCTABICHUE, YTO OpaK 3aKIIIOYAeTCs HE MEXKIY )KEHUXOM
Y HEBECTOM, a MEXK]ly UX CEMbSIMHU.

Bropoii cymecTBeHHOM TIpo0IeMoil ceMeiHOTO TpaBa B CTpaHax cyoOca-
XapCKOI0 PErnoHa B MOCTKOJIOHUABHBIN MEPHO SBJISETCA YaCTOE€ UTHOPUPOBa-
HUE MECTHBIMHM HapoOJaMH IPABOBBIX HOPM JaK€ B TE€X ClydyasX, KOrjaa He J03-
BOJISICTCSI IPUMEHEHUE OOBIYHOTO MPaBa, a TPATUIMOHHBIE TPAKTUKU MPSIMO 3a-
npeniarorcs. Hambonee ocTpo 3TO MPOSBISUIOCH B CENBCKOM MECTHOCTH, TO-
CKOJIbKY TaM COXpaHEHHE U BOCIIPOM3BOJICTBO 00bIUas HE MONAJalo B HOJe 3pe-
HUS TIPAaBOOXPAHUTENBHBIX OPTaHOB, a KEPTBbI TUCKPUMHHALIUN YaCTO HE MMe-
JI1 BO3MOKHOCTH WJIM JIOCTATOYHBIX 3HAHUW ISl 3alUThl CBOMX MpaB. JlaHHOe
SBJICHHE OBLIO XapaKTepHO AJs Ooublied yacTu cTpaH Tponuueckoit AGpuKH.
UcknroyeHnne cocTaBisId JUIIb T€ TOCYAAapCTBa, B KOTOPBIX AOJSI MECTHOTO
HACEJICHUs CIIMLIKOM HH3Ka M0 CPAaBHEHUIO C KOJMYECTBOM E€BPONEHCKUX Iepe-
CeJIeHIIeB, a O(UIAaTbHOE 3aKOHOAATENLCTBO BHEAPSUIOCH HA MPOTSHKECHUU KO-
JoHUaNkHOTO Nepuoza (Harpumep, Kabo-Bepre).

OnHako BaXHEWIIMM (HaKTOPOM, CHOCOOCTBOBABIIMM T'€HAEPHOHN mIHC-
KpPUMUHAIMH, MOKHO Ha3BaTh TPAHCIIALIMIO CTEPEOTUIIOB U YHUKAIOUIUX JOCTO-
WHCTBO JINYHOCTH TOJIOKEHUH B O(PHUIIMATLHOM 3aKOHOJATENILCTBE cTpaH Tpo-
nuyeckoi AQpHKH, BOZHUKIIEM Ha MOCTKOJOHUATBHOM JTarle pa3BUTHA, T. €. B
CYILECTBYIOILIIEM KOHTEKCTe OOphOBI 3a TeHAepHOe paBeHCTBO. OTAeIbHbIE HOp-
MBI TIpaBa B CyOcaxapcKuxX OOMIECTBAX MPSIMO HApYyIIaId MPHHIUI PAaBHOTO OT-
HOLICHUS K JIMYHOCTHU BHE 3aBUCUMOCTHU OT €€ TeHJAepHON NpUHaJJIeXHOCTH. Ta-
KM€ HOPMBI, BO-TIEPBBIX, OYEBUAHO, JUCKPUMHHHUPOBAIIM >KEHIIMH, KOTOpbIE
TPaJIMLIMOHHO BOCHPUHUMAINCh KaK MOAYMHEHHBIE BOJIE MYXYHUH. BO-BTOpBIX,
KOCBEHHOM TMCKPUMHUHALIMY [TO/IBEPraJIUCh U MYKUMHbI, KOTOPbIE, HECMOTPSI Ha
CBOE IOPUIMYECKOE «IIPEBOCXOJICTBO», BBIHYKICHBI OBbUIM TaKXKe CIIEJOBAThH
NPUHATBHIM B OOIECTBE M 3aKOHOAATENBHO 3aKPEIJIEHHBIM CTEPEOTHIIAM MACKY-
muHHOCTHU. Ilocnennee yacto mpuBOIWIO K (PEHOMEHY Te€HJIEPHOM BUHBI, WIH,

" CEDAW. Fifth periodic report of States parties. Madagascar. 29 January 2008. Rep. UN
CEDAW/C/MDG/5. P. 20 (manee— CEDAW/C/MDG/5).

8 CEDAW. Combined fifth and sixth periodic reports of States parties. Kenya. 16 October
2006. Rep. UN CEDAW/C/KEN/6. P. 52.
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Kak €€ HUMCHYCT T. POBCHCKaH, FeHILepHO-MOTI/IBHPOBaHHOﬁ BI/IHBIQ, KOTOpas

BO3HUKAET KaK CIEICTBUE HECOOTBETCTBHs BHYTPEHHUX JKEJIIAHUN U IEPEKUBaA-
HUM MYXUUHBI WIM JKEHIIUHBI TEM I'eHJIEPHBIM CTEPEOTHIIaM, KOTOpbIE Cyllle-
CTBYIOT B 0OI1ecTBEe. AHAJIOIrMYHAsl CUTyallusl IPOCIIEKUBAECTCS U B OTHOIIECHUU
KeHIIMH. B cBor0 ouepenp, PEHOMEH IeHIEPHON BHHBI, KOTAA y CyOBbeKTa He
MIOJTy4aeTCsl UTHOPUPOBATh WIHM HMCIPaBUTh JAHHOE HECOOTBETCTBUE, BEIET K
TeHJIEPHO-POJIEBOMY CTpecCy, KOTOPBIH Takxke SBiseTcss (OpMON T'€HIEPHOTrO
Hacuiaust. OHO OCYIIECTBIISIETCS HAJl CaMUM COOOii, OJHAKO JIMIIb B KOHTEKCTE
KOHKPETHOTO OOIIECTBa, a TOTOMY MOKET BOCHPUHHMATHCS M KaK BHEITHEe BO3-
JieficTBHE Ha CyOBeKTa.

3akperuieHre HEPABEHCTBA MEXKIY MYKUMHOW M JKEHIIMHOW B CEMEWHOM
IpaBe CTPAaH MOCTKOJIOHUAIbHON A(pHKM HAUMHAETCS C BONPOCAa O MUHUMAIIb-
HOM BO3pacTe BCTYIUIEHUs B Opak. TpaaMLIMOHHO CUMTAJIOCh, YTO JEBYIIKH
JIOJDKHBI BCTYNaTh B Opak B 0oJiee paHHEM BO3pACTE, HEXKENIU FOHOUIM, TOCKOJIb-
Ky 3TO MO>XET IPUHECTH ONPEIECIICHHBIM JOX0J CEMbE HEBECTHI (B BHIE IpUia-
H0r0)'%, MK M3-3a UCTOPUUECKHU CIOKHBIIErOCS BOCTIPHATHS XKEHIIUHBI B POIH
MaTepyu U AOMOXO3AUMKU. B pa3inuuHbIX CTpaHaX M ATHUYECKUX IpyHIax 3TOT
BO3pacT MOT Pa3jInyaThbCsl, OAHAKO B OOJBIIMHCTBE CIIy4aeB MUHUMAJIBHBIA BO3-
pact BcTymieHusi B Opak AEBYIIKM Bcerja HWke. B cpenHeM MHHHMAabHBINA
OpauHbIii BO3pacT AJs JEBYILIEK yCTaHaBiuBajcs B 14—15 neT, B HEKOTOPBIX
rocyaapcTBax OH ObLI BbIIIE U Joxoaui Ao 18 sner. Bo3pacT Berymienus B Opak
IOHOIIEH OOBIYHO MPEBBIIIAT aHAJOTMYHBIN AJI MOJIOJBIX JKEHIIMH Ha 2—3 roja
¥ COCTaBIIAN B cpenHeM 18 net, unoraa gocturas 21 roma'’. Haumensmas rpa-
HUIlA CyLlecTBOBaJa B ceBepHOM yactu Hurepuu no 2006 r.: neBouku mMoriu
BBIXOJIUT 3aMyX B 12 jieT (MHOTJa OHM CTAaHOBWJIHCH KEHAMU Jake B 9 Jer),
toHoIM — B 152,

® Pogenckas T. «BuHoBata Jiu 1...7» 1y (EHOMEH I'eHICPHOI BUHBI (Ha MaTepUasle *eH-
ckoit mpo3bl 80-x — Havyana 90-x ronoB) // I'ennepHble uccnenoBanus. Xapbko, 1999. Ne 3.
C. 215.

Rovenskaya T., «Vinovataliya... ?» ili fenomen gendernoy viny (na material zhenskoy prozy
80-kh — nachala 90-kh godov), Gendernyye issledovaniya, Khar'kov, 1999, Ne 3, S. 215.

0 puibankuna Y. I'. Hexotopsie nemorpaduueckue. .. C. 128.

Rybalkina I. G., Nekotoryye demograficheskiye..., S. 128.

1 CEDAW. Concluding observations. United Republic of Tanzania. 6 June 1990. A/45/38
paras. 93-129. P. 26; CEDAW. Initial report of State parties. Madagascar. 11 November 1993.
Rep. UN CEDAWI/C/5/Add.65/Rev.2. P. 34; CEDAW. Second periodic reports of States par-
ties. Zaire. 10 February 1997. Rep. UN CEDAW/C/ZAR/2. P. 17 (nanee— CEDAW/C/ZAR/2);
CEDAW. Second and third periodic reports of States parties. Burkina Faso. 25 February 1998.
Rep. UN CEDAW/C/BFA/2-3. P. 49; CEDAW. Initial reports of States parties. CAMEROON.
9 May 1999. Rep. UN CEDAW/C/CMR/1. P. 50 (manee— CEDAW/C/CMR/1); CEDAW.
Combined second, third, fourth and fifth periodic reports of States Parties. Gabon. 25 June
2003. Rep. UN CEDAW/C/GAB/2-5. P. 30 (nanee— CEDAW/C/GAB/2-5).

12 CEDAW. Combined fourth and fifth periodic reports of States parties. Nigeria. 28 April
2003. Rep. UN CEDAW/C/NGA/4-5. P. 66.
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B HekoTOpbIX ciydasx B 3aKOHOAATENIbCTBE BOBCE HE YKa3bIBACTCS MUHU-
MaJTbHBINA BO3PACT BCTYIUIEHHs B 6pak (Hampumep, B ['am6un)'®. B Manasu6pau-
HBI BO3pacT yCTaHOBJIEH M cocTaBisieT 21 rox s o00uMX MapTHEPOB, OAHAKO
IpU 3TOM ceMeliHoe nmpaBo U KoHcTutynus paspeiaer 3akiroueHue paHHUX Opa-
KOB, JTi KOTOPBIX TPAHHIIB! HE OTIPEIENISIOTCS .

Hwuzkuit Opaunblii Bo3pact, KOTOPBIA yCTaHABIMBAJICS B CEMEHHOM TIpaBe
cyOcaxapcKkuxX OOIIECTB, YaCTO MPHUBOIMI K TOMY, YTO FOHBIC JCBYIIKH ObLIA
BBIHY’KJICHBI JJOCPOYHO NPEephIBaTh 00yYeHHE B IIKOJIE, OTYETO CTpajal ux ypo-
BEeHb 00pa30BaHus, a TaKXKe K MOAPOCTKOBON OEpeMEHHOCTH, KOTOpask HeraTuB-
HO CKa3bIBaJach HA MX PEMPOIYKTUBHOM 310poBbe™. IIpu 3T0oM Gosiee BHICOKHit
BO3PAcCT BCTYIUICHUs B Opak il IOHOLIEH OINpeelisyl UX IVIABEHCTBYIOILEe I0-
JIOXKEHHE B CEMbE U BO3JIarajl Ha UX IJIEYU OOS3aHHOCTH IO 0OECHEUEHUIO ce-
MbU. [lockonbky Opak B OOJNBIIMHCTBE dTHUUECKHX oOmHOocTed Tpomuyeckoit
Adpuku npencranisii coO0i CO03 IBYX CEMEH, 3TO JHIIAN0 KaK KEHIIUH, TaK 1
MYKYMH TIPaB HA CaMOCTOATENIBHOE OIpeesIeHHe CBOero OyayIiero B TOM, 4TO
KacaeTcsl CO3/1aHusl CEMbH U TUIAaHUPOBaHUs €€ pa3MepoB.

Emé omgHoli mpoGieMoii B ceMeliHOM TpaBe cyOcaxapCKHX roCcynapcTB B
1980-2000-x 1T. SIBJISIIOCH ONpE/ISIICHNE B 3aKOHE MYy’Ka KaK TJIaBbl ceMbH. J[aH-
Hasi HOpMa He TOJIBKO caMa SIBJSUIach JUCKPUMMHALMOHHOM, HO TAaKXe MOpPOXK-
Jlaia M WHbIE, IOPUIMYECKH 3aKperui€éHHble, (OpPMbI MOAYMHEHUS >KEHBL. B
OOJIBLIIMHCTBE TOCYIApCTB B 3TOT MEPUOJI BPEMEHH MMEHHO MY’ oOJajan mpa-
BOM ONpEENICHUS MECTOXXUTEJIbCTBA CEMBHU, C UEM €ro Cynpyra Obljla BBIHYX-
JieHa cornamarbkes. JIump uepes cya, JoKa3aB ONACHOCTh BBIOPAHHOIO CYIIPY-
TOM MeCTa, )KEHIIHA HMeNa BO3MOKHOCTh TIOBJIHAT Ha 9TO peleHne’®,

B psine ctpan B ceMelHOM MpaBe COXPAHSUIUChH MOJIOKEHHS, COITIACHO KO-
TOPBIM JK€Ha uMena (pakTuiecku Wik (OpMaLHO CTATYC YAaCTUYHO JEEeCIoco0-
HOTO JIMLA WM NPUPaBHUBANIACH K HECOBEPLICHHOJIETHEMY JULy. Tak, HarpH-
Mep, B HaMnuOun 3aMy’kHue KEHIIKHBI, COINIACHO 3aKOHY, HAaXOJIWINCh B COCTO-
SIHUU «CYNPYKECKOM 3aBUCUMOCTH». DTO O3HAYaeT, YTO OHM HE MMEJIM IpaBa
CaMOCTOSITETILHOTO OOpallleHust B CyAeOHbIe MHCTAHIUU MM 3aKIIOUEHHs Ka-
kux-mu6o jgorosopos'’. Cemeitnblii komekc JleMokpaTuueckoit Pecry6muku
KOHIo 3aKpemsn MoJHyI0 HeeeclioCOOHOCT JKeHBI'S. B HEKOTOpHIX CTpaHax
MOCTKOJIOHHANBbHOW Tpornunueckoil A(pukH KEHIMHBI HE MMENIU IpaBa camo-
CTOSITENILHO IIEPE/IBUTaThCSl CO CBOMMHM JIETbMHU 0€3 MOJIY4EHHUsS pa3peleHus co

13 CEDAW. Combined initial, second and third periodic reports of States parties. Gambia.
10 April 2003. Rep. UN CEDAW/C/GMB/1-3. P. 49.

14 CEDAW. Combined second, third, fourth and fifth periodic report of States parties. Ma-
lawi. 28 June 2004. Rep. UN CEDAW/C/MW!I/2-5. P. 100 (nanee— CEDAW/C/MW!I/2-5).

15 Arthur M., Earle A., Raub A., etc. Op. cit. P. 66.

16 CEDAW. Initial report of State parties. Namibia. 10 February 1997. Rep. UN
CEDAW/C/NAM/1. P. 22 (manece — CEDAW/C/NAM/1); CEDAW. Third and fourth periodic
reports of States parties. Kenya. 14 February 2000. Rep. UN CEDAW/C/KEN/3-4. P. 23;
CEDAMW. Initial reports of State parties. Guinea. 6 March 2001. Rep. UN CEDAW/C/GIN/1.
P.118.

1" CEDAW/C/NAM/1. P. 28-29.

18 CEDAWY/C/ZAR/2. P. 18.
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croporbl Myxka'®. Takke B ceMeifHOM mHpaBe psajga cyOcaXapcKMX TOCYAapCTB
CYNpyr UMeN MpaBo MOTPeOOBATh OT HKEHbI MPEKPALICHHs 3aHATUI KOMMepye-
CKOM JesITeNIbHOCTBIO WM pabOoThI, KOTOpasi, IO €ro MHEHUIO, MOTJIa HaBPEAUTh
«HMHTEpEecaM CEeMbH», T. €. CYNPYKECKUM OTHOLICHHUSM, BOCHUTAHMUIO JETEH U
BBITIONTHEHHUIO TPAIHIHOHHBIX JOMAITHUX 00S3aHHOCTEH KEHIMHBI .

HecMoTps Ha TO, YTO UMEHHO CTATYyC JKEHIIMHBI B OpauyHO-CEMEHHBIX OT-
HOIIEHUAX B cTpaHax Tponmyeckoil Adpuku siBiIseTcss IUCKPUMHUHAMOHHBIM,
MYKUHHBI TaKKe MOJBEP)KEHBI Pa3UUHBIM (hOpMaM JENpPHBALMH B PaMKax ce-
MmerHoro npasa. Kak ormeuator b. E. Xappenn-boug u V. Paitnipnopn, sto cBsiza-
HO C T€M, YTO B paMKaX OOBIYHOTO MpaBa MY>XYWHA TPAAULMOHHO BOCIPUHUMAII-
Csl KaK «IOOBITUMKY», KOTOPBIM CONEPKHUT CEMbIO U MPEACTABISIET €€ HHTEPECHI B
0OIIECTBEHHOMH JKU3HHU, B TO BpeMsl KaK jKeHa 3a00TUTCS O ACTAX U BeIET AoMalll-
Hee X03iicTBo?!. IMEHHO MO3TOMY B HOCTKOJIOHHATLHOM CEMEHOM MpaBe 4acTo
3aKpeIUIsIeTCsl POJIb MY)KYMHBI KaK TJIaBbl CEMbH, YTO JIMIIAET €r0 BO3MOXKHOCTH
peanu3oBath ce0s B MHOW comuanbHOW poiu. Kpome Toro, mpaBo My>K4WH Ha
OIEKy HaJ| JeThbMH BO MHOTHX CTpaHax KpaliHe orpaHHM4YeHHO. B OonbpiimHCTBE
CllydaeB TIOCIIe Pa3Boa HECOBEPIICHHONETHHE JETH OCTAIOTCS C MaTephio’’, B TO
BpeMsI Kak OTell 00sI3aH BBIIUIAUMBAThH ATMMEHTHI. B citydasx, korja AeTH ocTaroT-
csl ¢ OTIIOM, Ha MaTh He BCET/Ia HAJIAraeTcs JaHHas 00S3aHHOCTBE,

Cybcaxapckue 3aKOHBI TaK)Ke KpaHe peIKo MPeIoCTaBISIOT MYXbsIM Ka-
KHe-TM00 BO3MOYKHOCTH IOJIy4EHHsI OTITyCKa, CBSI3aHHOTO C POXKJIEHHEM peOEH-
xa?*, Ecnin 1o106H0€ U I0MyCKAeTCs, TO JIMIIb Ha HeGOJIBIIOH IEpHO, B CBA3HM C
YeM MY>KYMHA HE MOKET YXa)KUBaTh 32 PEOCHKOM B TEUEHHE JUTUTEIHLHOTO Bpe-
MEHH, HECMOTS Ha €T0 JKeJTaHue™.

WTak, MOXHO cAenaTh BBIBOJ O TOM, YTO B CTpaHax Tponmueckoir Adpu-
ku B 1980-2000-x rT. cemeitHOE MpaBo MPOJ0HKAECT BOCIIPOU3BOIUTH TPATUIIH-
OHHBIE 0COOEHHOCTH BOCTIPHSATHUS POJICH My’Ka M YKEHBI, KOTOPBIE YacTO CTaBsIT
JKCHIMHY B NOJYMHEHHOE TOJOKEHUE, ONPENEIIss TIaBEeHCTBYIOUIYIO TTO3UIUI0
MYXXYUHBl B OpayHO-CEMEHHBIX OTHOMICHUSX. J[MCKPUMHHAIIMOHHBIE TOJIOXKe-
HUS, 3aKpeTUIEHHBIE B HOPMATHUBHO-TIPABOBBIX aKTaX, JEMOHCTPUPYIOT HE3aIH-
MIEHHOCTH MpaB KEHIWHBI B BONPOCAaX 3aKitoueHusi Opaka, BbIOOpa MecTa K-
TEJIbCTBA U 3aHATOCTH, a TakXke (PaKTUUECKOH jaeecriocoOHOCTH. B To ke Bpems

19 CEDAW. Third and fourth periodic reports of States parties. Zambia. 12 August 1999.
Rep. UN CEDAW/C/ZAM/3-4. P. 18; CEDAW. Combined initial and second periodic reports
of States parties. Mozambique. 14 November 2005. Rep. UN CEDAW/C/MOZ/1-2. P. 24
(maee — CEDAW/C/MQOZ/1-2).

20 CEDAW/C/COG/1-5. P. 24; CEDAWI/C/GAB/2-5. P. 33; CEDAW/C/MQZ/1-2. P. 24,

2Harrel-Bond B. E., Rijnsdorp U. Op. cit. P. 41.

22 CEDAW/C/MWI/2-5. P. 103; CEDAW. Combined third, fourth and fifth periodic reports
of States parties. Mauritius. 19 January 2005. Rep. UN CEDAW/C/MAR/3-5. P. 49.

23 CEDAW/C/MWI1/2-5. P. 106.

24 CEDAW. Initial and second periodic reports of State parties. Mauritius. 3 July 1992.
Rep. UN CEDAW/C/MAR/1-2. P. 48; CEDAW/C/NAM/1. P. 23.

%5 CEDAW/C/CMR/1. P. 58, CEDAW/C/MDG/5. P. 43; CEDAW. Combined initial to
third periodic reports of States parties. Coted’lvoire. 18 October 2010. Rep. UN-
CEDAWI/CICIV/1-3. P. 69.
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CTOUT OTMETUTh, YTO B CEMEMHOM MpaBe cyOcaxapCKUX OOLIECTB B MOCTKOJIOHH-
QJIbHBIA TIEPUOJ CYIIECTBYET U JUCKPUMUHAIIMS B OTHOLICHUU MY)KYHH, 32 KO-
TOPBIMH TaK)K€ 3aKpEIUICHbl ONpeAeNEHHbIE COLUAIbHBIE POJIU, HE MO3BOJISIO-
e UM BbIOpaTh MHBIE CTPATETMU TOBEACHUS M MPUBOJALINE K TEHICPHO-
poJIeBOMY CTpeccy.

Bo muorux crpanax Tpomumdeckoir Adpuku B 1980-2000-x rT. mipomo:-
KAIOT MPUMEHSITHCS HOPMbI OOBIYHOTO TPaBa, YTO YACTO SIBJISETCS Y3aKOHEHHBIM
CO CTOPOHBI TOCYApCTBA. DTH HOPMBI HE YUUTBHIBAIOT OCOOCHHOCTEH U YCIOBHIA
MOCTKOJIOHHAIBHOTO Pa3BUTHA MECTHBIX HAapOAOB, B KOTOPBIX KEHIIUHA YacTO
BBIHYX/IeHa OpaTh Ha ceOs TPAIUIUOHHO «MYKCKHE» poyin, U Haobopot. Oco-
OeHHOI TPOo0IIEMOIT OCTaeTCsl TaK)KE M COXpPaHEHUE OOBIYHOTO MpaBa B TEX CIIy-
Yasx, KOIr/Ia Ha €ro MpUMEHEHHE HAJOXKEH MPSIMOM 3alpeT CO CTOPOHBI OPraHOB
BJIACTH. DTO MO3BOJISET TOBOPUTH O TOM, YTO CyOCaxapCKue ITHUYECKUE TPYIIIBI
HE CTpeMSATCS K JInOepam3alui OpaqHO-CEMEHHON cdephl U PacIIUPEHUIO BO3-
MO>KHOCTEH caMOpeann3aliy KEeHIIHH U MY>KYHH B PAMKaX CEMbH.
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MARRIAGE-FAMILY RELATIONS IN THE LAW TRADITIONS
OF THE COUNTRIES OF THE TROPICAL AFRICA
IN THE 1980-2000s

K. A. Petrov

The Tver’ State University, the Department of General History, Russia,
Tver

The article is an analysis of marriage and family relations in the context of
family law of the countries of Tropical Africa in the post-colonial period
of development. In particular, the author touches on the period of the
1980s - 2000s as the most representative for the study of the indicated
problems. The article discusses the features of the situation of women and
men according to the norms of customary, common and statutory law of
sub-Saharan societies and reveals specific features of the family, such as
the minimum age of marriage, the position of wife and husband. The study
identified key problems that exist in postcolonial family law in Tropical
Africa related to the preservation and reproduction of traditional customs
and practices at the legislative level. The author concluded that there is
discrimination in family law against both women and men.
Keywords:family law, gender, discrimination, postcolonialism, tropical
Africa, family.

About the author:

PETROV Konstantin Alexeevich — the Postgraduate student, the De-
partment of General History, the Tver State University (170100, Russia,
Trehsvyatskaya str., 16/31), e-mail: konstantin.al.petrov@gmail.com

References:

Rovenskaya T., «Vinovata li ya...?» ili fenomen gendernoy viny (na mate-
riale zhenskoy prozy 80-kh — nachala 90-kh godov), Gendernyye issle-
dovaniya, Khar'kov, 1999, Ne3.

Rybalkina 1. G., Nekotoryye demograficheskiye i sotsial'no-politicheskiye
aspekty funktsionirovaniya afrikanskoy sem'i, Afrika. Gendernoye iz-
mereniye, sost. i otv. red. N. L. Krylova, N. A. Ksenofontova, M.,
2000, S. 127-135.

Rybalkina 1. G., Osobennosti i problemy afrikanskoy sem'i, Aziya i Afrika
segodnya, M., 2012, S. 47-50.

Rybalkina 1. G., Semeynyye otnosheniya u srednikh sloyev afrikanskikh ob-
shchestv, Aziya i Afrika segodnya, M., 2018, Ne12, S. 47-52.

Cmamows nocmynuaa 6 pedaxyuio 15.11.2019 2.

- 83—



