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O HEKOTOPBIX ACHEKTAX ITIOCTPOEHUSA OCOBEHHOM
YACTHU YI'OJIOBHOI'O KOAEKCA PECITYBJIMKHN KA3AXCTAH

J.B. I'osienko

OI'AOY BO «Camapckuit HaIlMOHANBHBIN UCCIEA0BATENbCKUI YHUBEPCUTET
nMenn akanemuka C.I1. Koponesay, r. Camapa

OO0bekToM uccienoBanus sApisercs OcoOCHHAsE YacTh YTOJOBHOTO KOJCKCA
PecniyOnuku Kazaxcran. Ilenbio paGoThl sSIBIISIETCS YCTaHOBICHHE OOIIUX U
cnermdrueckux depT OcoOeHHOI YacTH yroyioBHOTO 3akoHa KazaxcraHa c
YTOJIOBHBIM 3aKOHOM Poccun. ABTOp B HCCIeZIOBaHWHU TPUMEHUI aHATIN3 H
CPaBHUTEIIBHO-TIPABOBOM MeToJ. McciaemoBaHbl CTPYKTYPHBIC KOMITOHCHTBI
OcoOeHHOM dYacTH yToJOBHOTO 3akoHa KasaxcraHa, BBISBICHBI OO0IIHE C
POCCHHCKAM yTOJNIOBHBIM 3aKOHOM YepTHl, OOpalleHo BHUMAaHHWE Ha
crenn(pUIECKUE PIEMEHTHI TOCTPOCHHUSI. ABTOpP PUXOJIUT K BBIBOJY, YTO NIPU
noctpoeann OcoOCHHOM dYacTh 3akoHomaTenb PecnyOnmuku Kazaxcran
OIHpaeTcs Ha OTEYECTBEHHBIN OMBIT MOCTPOSHUS CBOETO YIOJIOBHOTO 3aKOHA,
HO WCTIONIB3YET U OMBIT IOCTPOCHHUS YTOJIOBHOTO 3aKOHA 3apyOeKHBIX CTPaH.
Knrouesvte cnosa: Ocobennas uacmov Yeonosnozo koodexca Pecnybnuku
Kasaxcman, cmpykmypa yeon06Ho20 3aKoHd, HOCHPOEHUe Y20l08HO20
KoOeKca.

VYronosHoe 3akoHoparenscTBO Poccum m Kaszaxcrana mmeer MHOro
obmux uyept. C 2015 r. neficTByeT HOBBI YTOJIOBHBIN KoJlekc PecryOmuku
Kazaxcran (nmanee — YK PK), oH coxpaHui HEKOTOPYIO IIPEEMCTBEHHOCTb C
MPEXHUM YTOJIOBHBIM 3aKOHOJATEILCTBOM, UTO U 00YCIIaBIMBAET COXPAaHEHHE
o0mux 4epT ¢ YronoBHbIM KojaekcoM Poccuiickoit denepannn (nanee — YK
P®). Opnako YK PK umeer u psaj CyIIECTBEHHBIX OTJIMUHUTENBHBIX 4YepT.
WuTepec st u3ydyeHUs: POCCUIICKUM HCCIEOBATENIeM IPEICTaBISET OIbIT
IIOCTPOEHHUSI ITOTO CTPYKTYPHOI'O KOMIIOHEHTA YTOJIOBHOT'O 3aKOHA C yYETOM
peaxkiuy 3aKOHO/1aTeNsl Ha COBPEMEHHBIE BHI30OBBI.

B Pecny6nuke Kazaxcran nepeueHb Bcex JesHUM, KOTOPbIE MPU3HAIOTCS
npectynHbiMu, coaepxurca B Ocodennoil yactu YK PK. B Kazaxcrane, kak
n B Poccun, yroiaoBHOE 3aKOHOJATENBCTBO COCTOUT TOJBKO M3 YrOJOBHOTO
Kojiekca. Bce nHbIe yronoBHbIE 3aKOHBI MOJIEkKAT BKIIFOUEHHUIO B HEero (cT. 1
VYK PK). Ota BakHas yepTa yroJOBHOTO 3aKOHOJATENIbCTBA XapaKTepHa JUIs
MHOT'MX FOCYJapcTB, KOTOpbIe paHee Bxoawin B coctaB CCCP.

OtnuuurensHoit ocobeHHocThio YK PK sBisiercst To, 4TO B CTaThsIX €ro
OcoOeHHOM YacTH Ha3BaHbl NMPU3HAKU HE TOJBKO MPECTYIUIEHUH, HO U
YLOJIOBHBIX ~ IIPOCTYNKOB. BMecTe OHHM  HMMEHYIOTCS  yrOJIOBHBIE
npaBoHapyuieHus. IMEHHO 3Ta KaTeropusi MCIOJIb3yeTcs B HaUMEHOBAHHUU
rnaB Ocobennoit yactu YK PK. Buyrpu Ocobennoii wactu YK PK ner
OTJENbHOTO  CTPYKTYPHOTO  3JI€MEHTa, OOBEAUHSIONIET0  YroJOBHbBIE
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npoctynku. OHM HE OTHAENEHbI OT MPECTYIUICHWH M HE BBIJCICHBl BHYTPHU
Oco0Oennoit yactn YK PK. IloHATE OTHOCUTCS JIM J€STHUE K MPECTYIUIEHUIO
WM TPOCTYIKY BO3MOXHO W3 aHanu3a caHkuuum ctathu (cT. 10 YK PK).
O6wvem Ocobennoii wactu YK PK yBenmuumics mo CpaBHEHHMIO C paHee
JICMCTBOBABIIIMM YIOJOBHBIM 3aKOHOM, HEKOTOpbIE aJIMHUHHUCTPATUBHBIE
NpaBOHApPYLICHUsT  ObUIM  TPU3HAHBI ~ 3aKOHOJATEIIEM  YTOJIOBHBIMHU
npoctynkamu 1 neperecensl B YK PK. OTo noaseprioch kputuke B Hayke [ 1,
c. 23-24].

Eue oaHOM OTIUYUTEIBHOM OT POCCUHCKOTO YrOJIOBHOI'O 3aKOHA YepTOH
Oco0Oennoii yactn YK PK sBusercsa ee crpykrypa. OHa COCTOUT TOJBKO U3
[71aB, OOBbEIMHAIOMUX CTaTbU. VHBIE CTPYKTYpHBIE 3JEMEHTHI (HaIpUMep,
pasnensl) BHyTpu Ocobennoit dactu YK PK otcyrctByror. OOmas wu
OcoOennas yactu YK PK umeroT camMocTosATenbHYI0 HyMepaluio TiaB, HO
eauHyro Hymepanuto ctareil. B Ocobennoit yactu YK PK pacnonaratorces ri.
¢ 1 mo 18, ct. ¢ 99 mo 466. IlocnenoBaTeabHOCTh PACIIONOKEHHUS TJIaB
00yCJIOBJIEHa  TPOBO3TJANICHHBIMH  I[EHHOCTSIMU [2, C. 142].
[locnenoBaTenbHOCTh PACIONIOKEHUS TJIaB OTJIMYAETCA, HampuMeEp, OT
IIOCJIEIOBATEILHOCTH pacnoyiokeHuss riaaB B YK P®, HO coxpanser
npeemctBeHHOCTh ¢ YK PK 1997 1. (¢ yyetom no0aBineHHs B HOBBIU
yrosioBHbIM 3akoH Ka3zaxcrana nByx HOBbIX miaB: 7 u 12). Eciu ycinoBHO
0003HaYHUTh IICHHOCTH KaK JINYHOCTh, YEJIOBEYECTBO, OOIIIECTBO, FOCYIapCTBO,
TO IPOCIIEKUBACTCS TaKasi IOCJIEI0BATEIbHOCTh: CHaYalla UAYT IPECTYIUICHUS
MIPOTUB JIMYHOCTH, 3aTEM MIPOTUB MHUpa U YEJIOBEYECTBA, IIOCIE€ HUX MPOTHUB
rocygapcrea, a 3aTeM MNpoTUB oOmectBa W Jp. OTO  YCJIOBHas
MOCJIEI0BATEIbHOCTh. OJHAKO CIENYyEeT YYUTHIBATh, YTO MPOBO3IIIAIICHHBIE
LIEHHOCTU HE BCErja COBMNAJAIOT C peallbHbIMHU IIeHHOCTsAMU. HeobOxomaumo
oOpaiiaTe BHUMaHHE HE TOJIBKO Ha MOCIEAOBATEIHHOCTh PACION0KECHUS
CTaTei, HO U UX CaHKIIMH, a TAK)KE MIPAKTUKY IPUMEHEHMsI CTaTeH.

3HauuTenbHas yacTh rinaB OcobenHoii yactu YK PK B HaumeHoBanuu
coBnagaet ¢ rmaBamu Ocobennoit yactu YK P®. Ho B YK PK ects, Hanpumep,
CaMOCTOSTEIIbHAS TJ1aBa 0 MEJUIIMHCKUX MpaBoHapyeHusax. Ee conepxanue
B 4aCTHU CXOXe ¢ cojepkanueM ri. 16 YK PO.

Ecnu ananu3upoBaTh HAUMEHOBAHUS U TUCTIO3UIMH cTaTeil OcoOeHHOH
gactd YK PK, To Hecl103kHO 3aMeTUTh, UTO OOJBIIMHCTBO M3 HUX COBIIAJIACT C
HauMEHOBaHMeM U aucno3unusiMu crateit OcoOenHoit yactu YK PO.
Hampumep, B rimaBe 1 Oco6ennoit vactu YK PK nerko y3natorcst rir. 16-18
YK P®. Cratbu 00 3TuX npectyruieHusix o0wsenuHens! B 1. 1 YK PK. B
ornuure or YK P® B YK PK B rin. 1 OcoOeHHoil yacTu cHauyana UAYT
NPECTYIUIEHUS TPOTHB TOJIOBOM CBOOOIbI U HEMPUKOCHOBEHHOCTH, U TOJIBKO
MMOTOM MPECTYIUICHHS TPOTUB CBOOO/IBI, uecTH 1 JocTonHCcTBa. B YK PO nBe
NocjeIHUEe TPYNIbl  NPECTYIUIGHUH  pacroyiokeHbl  HaoOopoT, HO
MOCJIEIOBATEIBbHOCTh PACIIOIOKEHHUS CTaTell BHYTPH IPYII cOBNagaeT. Takue
e COBMaJCHUS HaOIIOaI0TCsa U B Apyrux riaaBax OcobenHoit yactu YK PK.
Hanpuwmep, ri1. 2 u 3 Ocobennoii uactu YK PK nmoxosu 1o cogepkaHuio Ha
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1. 19 u 20 YK P®, tonpko pacnonioxeHsl Hao0opoT. ['maBa 4 OcobeHHoi
gactd YK P® nanomunaer no cogepxanuto ri1. 34 YK P®, ri. 5 Ocobennoit
gactd YK PK — 1. 29 VK PO u 1. 1. OnHako CX0XXECTh TUCIIO3UININ cTaTel
U MX Ha3BaHUs, paCIOJIOKEHUE HE CBUAETEILCTBYIOT O IIOJIHOM COBIAJACHUU
crareir YK PK u crareit YK P®. Hanpumep, B ctatbsix YK PK u YK PO 3a
aHaJIorM4Hble npecTyruieHus oraudarorcs cankuuu. B YK PK orcyrctByer
TakoW BUJ HaKa3aHUs, KaK CMEPTHAsl Ka3Hb, HO €CTh, HAIIPUMEP, TAKOU BU]
HaKa3zaHWs, Kak JuiieHue rpaxaanctsa Pecnyomuku Kazaxcran (cr. 175 VK
PK). Ornuuaercs moaxoxn 3akoHomarenss KaszaxcraHa k BUAYy M pasMepy
HaKa3aHWW, K nocrpoeHuro caHkuui. Hampumep, B Kaszaxcrane cankums
CTaThH MPEayCMaTpPUBACT JUIIICHUE CBOOOIBI HA CPOK OT 8 110 12 set (4. 3 cr.
106 YK PK), a B Poccun — 110 15 net (u. 4 ct. 111 YK P®). 3a uznacunoBanue
B Kazaxcrane — numnieHue cBo0oapl Ha cpok oT 5 g0 8 mer (4. 1 cr. 120 YK
PK), B Poccuu — ot 3 110 6 ser (u. 1 c1. 131 YK P®). B HEKoTOpBIX CTaThsIX
POCCHUHCKHMI 3aKOHOJATeNb BBIOMpAET adbTEpPHATUBHBIE CAHKIUH, a
Ka3axCTaHCKUH — HeT, U HaoO0opoT (Hampumep, 4. 1 cr. 125 YK PKu u. 1 cr.
126 YK P®). 3akononarenr Poccum u 3akonomarens Kaszaxcrana moryr
MIPU3HABATH MPECTYIHBIM OJTHU U TE Ke JIESIHUSI, HO OTHOCUTD UX K Pa3JINYHBIM
KaTeroOpusiM IPECTYIIICHUSIM.

Hecmotpst Ha kaxymieecst cymiecTBeHHOE ¢x0AcTBO OcoOeHHO# dacTu
VK PK u Ocobennoii yvactu YK P® mo aucmo3unusM craTed, MMEHTCI
ornuuus. Hanpumep, B YK PK ecth craThs 0 KIIOHUpOBaHUU YeoBeKa (CT.
129 VK PK), npeaycmoTpeHa OTBETCTBEHHOCTb 32 HapyLIEHUE KIMHUYECKUX
uccnenoBanuit  (cr. 318 VYK PK). B poccuiickom  yrojioBHOM
3aKOHO/IATENILCTBE 3TU BOMPOCHI HE YPEryJIUpOBaHbl. ECTh OTaenbHAs CTaThs,
MpelyCMaTPUBAIOIIAsl YTOJIOBHYIO OTBETCTBEHHOCTh 3a MbITkU. B YK PO
Tako ctrarbu HeT. COBEpIICHHE MPECTYIUIEHUS C MPUMEHEHUEM IMBITKH
SIBJISIETCS] KBUTH(UIIMPYIOIINM MTPU3HAKOM HEKOTOPBIX MpecTyruieHnii. Panee
coJiepKaHUE MOHITHUS «IIBITKH» PACKPBIBAIIOCH B puMedaHuu K cT. 117 YK
P®, no cornacuo denepanpHomy 3akony ot 14.07.2022 r. Ne 307-®3 310
MpUMEYaHUEe yTPAaTUIO CHIy. Tenepb COAEp)KaHUE TOHATHS «IIBITOK
pacKkpbhIBaeTCs B TNPUMEUAHWU K CTaThe, OIMUCHIBAIOIICH TPU3HAKU
JOJKHOCTHOTO mpecTyruieHus (ct. 286 YK PO).

3akoHOAATENb MOMYEPKUBAET I[EHHOCTh MHUpAa U 0€30MacHOCTH
YEeJIOBEUECTBA, pacmojiaras 3Ty TpyNNy HOPecTyIUIEHUd cpa3y IMocie
MpaBOHAPYIIEHUH TMPOTUB JIMYHOCTH, UEJIOBEKa, TpaXJaHWHA U 10
NpecTyIUIeHn# npoTuB rocynapcrsa (ri1. 4 Ocobennoit uactu YK PK). B stoit
rJ1aBe HET YrOJIOBHBIX MPOCTYNKOB. YacTh NMCHO3MIMN CTaTEd 3TOW TJIaBbl
cxoxku ¢ aucnosumusmu crarel . 34 YK P®. Ho ects cratbu u
ornuuaromuecs oT YK P®. Hanpumep, B 1i1. 4 Ocobennoit yactu YK PK
COJIEPKUTCS CTAThsl, MPEAYCMATPUBAIOIIAST YTOJIOBHYIO OTBETCTBEHHOCTH 3a
pazxuranue cocnoBHoi po3au (cT. 174 YK PK). B Poccun cocnoBust Obu1H
orMmeHeHbl B 1917 r. I'enepanbHas npokyparypa Pecny6muku Kazaxcran B
nuceme ot 13.11.2015 r. Ne 2-012200-15-62218 oOparmina BHUMaHUE Ha

-48 -



BecmHuk Teepckoeao 2ocydapcmeeHHo20 yHugepcumema. Cepus «[lpasox». 2023. Ne 1 (73)

HCIIOJIb30BAHUE TEPMHUHA «COCIOBHUS» B YTOJOBHOM 3aKOHE IPU OTCYTCTBUHU
€ro 3aKOHOJATEJIbHOI0 3aKpeIUIeHHsA. Takoe NOCTPOEHUE IUCHO3MLIMU Ha
HPAKTHKE MOXET BBI3BaTh CIIOKHOCTH MPH KBaTMUKAIMK AeHCTBUIT una [3,
c. 86].

B Oco0ennoii yactu YK PK ecTh cTaThbu, 3aluinaronye KU3Hb, YECTh,
JIOCTOUHCTBO U Jipyrue npasa [lepsoro IIpe3unenta Pecnyonuku Kazaxcran
— EnGacwr, (ct. 177, 373 YK PK) u netictByromero Ilpesunenta Pecyonuku
Kazaxcran (cr. 178, 374 VYK PK). [lis coBpeMEHHOro pOCCHUCKOTO
YTOJOBHOI'O 3aKOHA HE XapaKTEPHO HAJIMYUE OTAEIBbHOM CTaTbU, B KOTOPOH
IIPElyCMOTPEHA OTBETCTBEHHOCTh 32 IOCATaTENLCTBO HA IJIaBYy FOCYJapCTBY.

B riiaBe 06 yrosnoBHBIX ITpaBOHAPYLICHUSIX IPOTUB coOCTBEHHOCTH B YK
PK conepxarcsi He TOJNBKO CTaThU O PETYJIMPOBAHUU «TPAAULIMOHHBIX)»
NpEeCTyIUIEHUH MpPOTUB  COOCTBEHHOCTH  (Kpaxka, Tpabex, pa30oii,
MOILIEHHUYECTBO H T. J.), HO M CTaTb{, MpeAyCMaTpUBAOIINE
OTBETCTBEHHOCTH 32 MOCATaTENIbCTBA HA WHTEIUIEKTYalbHYI0 COOCTBEHHOCTh
(ct. 198, 199 VK PK). HTEepecHbIM SABISETCS U TO, UTO B ATOM IJIaBE HAPAAY
C OTHOCHUTEIIbHO COBPEMEHHBIMU CTaThsIMU (3alllUTa WHTEIJICKTYaabHOM
COOCTBEHHOCTH) HaXOJATCS M Takue crtaTbu, Kak cT. 188.1 YK PK —
CKOTOKPaaCTBO. BO3MOXHO, 3T0 00YCIOBIEHO aKTyadbHOCTHIO U BaXKHOCTBIO
JaHHBIX OTHOLIEeHUH B Ka3zaxcTaHe B CUIIy HICTOPUUECKUX MPUYMH.

YK PK, nanpumep, B ct. 217.1 ycraHaBiMBaeT OTBETCTBEHHOCTb 3a
pexinamy puHaHCOBOM nupaMuipl, a ct. 249 YK PO — 3a peiinepcTso.

3akononarens B YK PK, B oTiinune OT pOCCHMICKOro 3aKOHOAATENs,
HCIIOJIb3YET MOHITHE «TPAHCIIOPTHBIE TPAaBOHAPYILIEHU». HacTh TUCTIO3UIIMMA
crareii r11. 14 Ocobennoit yactu YK PK cxoxa ¢ nucno3unusiMu cratei ri.
27 YK P®. Onnako ectb u otinnuus. Hanpumep, B YK PK coxpanena crarbs
00 OTBETCTBEHHOCTH 3a OCTaBJICHME MeCTa JOPOXKHO-TPAHCIIOPTHOIO
IIPOMCHIECTBUS, HMMEETCSd HECKOJNbKO  CTaTed, MpelycMaTpUBAIOLINX
OTBETCTBEHHOCTD 32 YIpPaBJIEHUE TPAHCIIOPTOM B COCTOSTHUM OINbSHEHUS (CT.
358 YK PK).

[Toctpoenne crateit Ocobennoit wactu YK PK umeer ocobGennocTH.
Yactu 1 myHKTHI B HUX npoHyMepoBaHbl. B Ocobennoii yactn YK PK Taxxke
BCTPEUAIOTCS TNPUMEYaHWS K CTaThsiM, KOTOPBIE pa3jIMYHbl II0 CBOUM
¢yskusam. OnHako emie ogHoi otnuuutenbHol yeptoil YK PK sBnsercs To,
4TO COJIep’KaHNE HEKOTOPBIX MOHATUH, KOTOPBIE HCHOB3YI0TCs B OcoOeHHOM
gactu YK PK, packpeiBaerca He B mpumedaHusix, kak B YK P®, a B cT. 3
O6meit vactu YK PK. Harmpumep, TaM packpbITO cosiep>KaHUe TAKUX TOHSATHH,
KaK XMILEHUE, pa3InyHble BUBI yiiepOa, 6anaa, pa3inyHblid Bpel] 310pPOBBIO
u J1p.

OT0 NUIIL HEKOTOpbIe OTINYUs B ocTpoeHnu Ocobennoit yactu YK PK
ot Ocob6enHnoit yactu YK PO.

Ocob6ennas yacte YK PK sBnsercs mo-cBoemy yHHKanbHOH. Ona
OTpakaeT PEaKIMI0 3aKOHOJATeNlsl Ha COBPEMEHHBIE BBI3OBBI, COXpaHSET
TpaJMLIUOHHBIE TIOJIOKEHUSA. AHANIM3UPYs €€, HETPYIHO 3aMETUTh, YTO
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3aKOHO/IAaTENb CTapacTCsl ONMHMPATHCS HAa MCTOPHYECKUH OMBIT ITOCTPOCHUS
CBOET0 yroJIOBHOT'O 3aKOHA, HO U HE OOUTCS HCIOIb30BaTh OIBIT 3apYOEkKHBIX
crpaH. B cBere nmpoucxosmmx pedopm B Kazaxcrane, Bozmoxuno, OcodeHHas
gyactk YK PK BHOBb Oyner TpaHcopMHpOBaHAa, HO C COXpaHCHHEM
NPU3HAHUS YEJIOBEKa, €ro IPaB U CBOOO/I BHICIICH IEHHOCTHIO.
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ON SOME ASPECTS OF CONSTRUCTION OF THE SPECIAL PART
OF THE CRIMINAL CODE OF THE REPUBLIC OF KAZAKHSTAN

D.V. Golenko
Samara National Research University, Samara

The object of the study is the Special Part of the Criminal Code of the Republic
of Kazakhstan. The purpose of the work is to establish common and specific
features of the Special Part of the Criminal Law of Kazakhstan with the criminal
law of Russia. The author used the analysis and the comparative legal method
in the study. Structural components of the Special Part of the Criminal Law of
Kazakhstan have been studied, common features with the Russian criminal law
have been identified, attention has been drawn to the specific elements of
construction. The author comes to the conclusion that when constructing the
Special Part, the legislator of the Republic of Kazakhstan relies on the domestic
experience of constructing his own criminal law, but also uses the experience
of constructing the criminal law of foreign countries.

Keywords: the special part of the Criminal Code of the Republic of Kazakhstan,
the structure of the criminal law, the construction of the criminal code.
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