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ITPABOBASI XAPAKTEPUCTHUKA PEAJIM3ALIUMU ITATEHTHDBIX ITPAB
OCYXJIEHHBIMHU K JIMIIEHUIO CBOBO/1bI

A.B. lllepb6akoB

IIcxoBckmii punmman Axkagemuu @CHH Poccun, r. IIckoB

CucremMa OTHOIICHWI B OOJACTH MATEHTHOTO MpPaBa 3aCiyKUBAeT 0COOOTO BHUMAHHUS B I'Pa)KIaHCKO-
MPaBOBOM 3aKOHOJIATENILCTBE. B COBPEMEHHBIX pEAUSIX CTPEMHUTEIBHO BO3PACTacT KOJIUYECTBO
MPOPHIBOB B IMPOMBIIIICHHOM IPOU3BOJICTBE W HM300pETEHUIl B HMHBIX cdepax KHU3HEIACITEIbHOCTH
yenoBeka u obmiectBa. J[ist Toro 94To06I H300peTaTens ObUT YBEPEH B OXpaHE CBOMX WHTEIUIEKTYaIbHBIX
MpaB, B 3aKOHOJATELCTBO OBUIM BEICHBI HOPMBI, PETYJIMPYIOIIUE MPABOBBIC OTHOIICHUS MATCHTHBIX
MpaB, CIOCOObI UX PEAM3allH U 3alIUThl. ABTOPOM O0O3HAYEHBI MPOOJIEMBI peaTU3allii MaTEHTHBIX
MpaB OTJIEJILHOW KaTeroprel rpakJiaH — OTOBIBAIONINX YTOJOBHOE HAKA3aHWE B BUJIE JIUIICHUS CBOOO/IbI,
HE JAolIMe UM B TOJHOW Mepe OCYHISCTBISATh MX IATECHTHBIC IMpaBa, W ONPEACICHBI ONTHMAILHBIC
BO3MOXKHOCTH JJIS UX PEeaTU3aIiH.

Knwuesvie cnosa: namenmnoe npago, O0CY’COeHHble, UHMELIEKMYANbHASL OesIMelbHOCIb, Mecma
Juenust c60600bl.

B nenoMm, ypoBenb mareHToBaHus B Poccuu ropasio HMKE OTHOCHUTENBHO TEKYHIUX JTUAECPOB 10
MaTeHTaM, TaKuX MHUPOBBIX nepxkaB, kKak CILA, I'epmanusa, Kurait. CTouT OTMETUTDH, YTO B CTpaHAX,
3aHMMAIOIIUX MPHU30BbIE MECTa B MUPE MO KOJUYECTBY MATEHTOB, IIOCTOSTHHO MPOUCXOIUT MEPECMOTP
TEKYIIMX HOPM IPAaBOBOTO pEryJvpOBaHUs MHCTHTyTa nareHtoBanus [1, c. 81-83]. Hampumep, B
CBSI3M C HEJABHO BO3HUKIIECH MaHIEMUYECKOW CUTyallMel, BhI3BAaHHOW MOSBIIEHHEM HOBOTO BHpYcCa
COVID-19, B HOBOE TpaXIaHCKOE 3aKOHOIATENbCTBO KwurTas ObUIM BHECEHBI HM3MEHEHHUS U
JIOTIOJIHEHHSI, Kacaloluecs MOopsSAKa U YCIOBUM MAaTEHTOBAHUS HOBBIX JIEKAPCTBEHHBIX MpPENapaToB U
CPEICTB IC3MH(CKITUH.

D10 mo3BojseT Oojiee palMOHAIBHO MPUHUMATh PEIICHHs MO JIOMYCKY JIEKapcTB K
OOIIECTBEHHOMY NPUMEHEHHIO W 00€30MacuTh OOMIECTBO OT BPEOHBIX W OMACHBIX JUISl JKU3HU W
310poBbs IpenaparoB. Ecim paccMaTpuBaTh KOJIMYECTBO PEAJU30BAaHHBIX IIATCHTHBIX IIpaB
CHEIIKOHTUHIE€HTOM, HaXOJSAIIMMCS B YCIIOBUSAX CTPOrOM M30JSILUM B MEHUTEHLIUAPHBIX YUPEKACHUIX
Halllel CTpaHbl, MO)KHO KOHCTAaTUPOBaTh TOT (DAaKT, YTO JAHHBI MHCTUTYT I'pa)IaHCKOTO TpaBa He
HAXOJIUT CBOETO MPUMEHEHHS B TIOJIHOW Mepe [2].

HMmeroTcs HEOAHOKpATHBIE Clyyau MOJy4YeHUs MaTeHTOB B chepe MPOU3BOJICTBA B EATEIbHOCTH
OTE€YECTBEHHOI'O IEHUTEHIIMAPHOTO BEIOMCTBA C IOMOIIBI0 H300pETEHUI OCYKICHHBIX. AHAIu3
umerolneics ctatuctuky 2016 r. mo3Bossier copMyaupoBaTh U CrpyNIUPOBaTh OCHOBHbBIE TO3HAHUS
B 00JacTH W300peTeHUI, KOTOphICe OBLIM CIEIAaHBI OCYXKIACHHBIMU 3a mociennue 20 mer, — 22
IIPOMBIIIICHHBIX pe3ysbTaTa B yupexaeHusax denepanbHoit ciayxObl UCTIONHEHUS HakazaHuil Poccun
(mamee — ®CUH Poccun), u3 vux: 12 u3obpereHuii, 6 MOJE3HBIX MOJEIEH W 4 TPOMBIIUICHHBIX
obOpasia. ITsTh TaTeHTOB OCTANNCH JeHCTBUTENbHBIME ¢ 1 eBpans 2016 1. [3, c. 39].

K Takum pesynpraTaM HHTEIIEKTYalbHOM AESITENbHOCTH OTHOCSATCA: u3o0pereHus «KomecHo-
nanpyukoBble Tpabmm» u «I'pabmu-popommnku» (PKY HK-2 YOCHUH Poccunm mno Pssanckoit
obnmactn) [4, c. 9-13], monesnas monens «CyBenupHbiii map» (OPKY UK-6 YOCHUH Poccuu mo
CMmonenckoit ob6nactu). CHEIKOHTUHIEHT, HAXOISAIIMHCS B MeCTaxX JIMIIEHHS CBOOOIBI, a TaKkKe
rpaxaaHe, MPUTOBOPEHHBIE CYJOM K HaKa3aHUSM, HE CBSI3aHHBIM C JIMIIEHHEM CBOOOJBI, HE MOTYT
OBbITh OTPaHUYEHBI B UHTEJUIEKTYaJIbHBIX ITPaBax, B TOM YHCJIE B IPaBe Ha H300pETaTENbCTBO.

['pakiane, COBEPIIMBILKE YTOJIOBHBIE MPECTYIUICHHS U OTOBIBAIOLINE 32 HUX HAaKa3aHUs B MECTax
JUIIEHUsT CBOOOJBI, HE MOTYT OBITh OTPaHUYEHbl B JIMYHBIX HEUMYIIECTBEHHBIX IIpaBax Ha
CEJIEKIIMOHHBIE JTOCTHXKEHHUSI M TOIOJIOTUH HHTErpalibHbIX MUKpocxeM. Ho s co3nmanus apyrux
BUJIOB MPOMBIIIICHHBIX M300pETEHUH, TaKUX KaK KyJIbTYpbl KJIETOK >KMBOTHBIX WJIM PAaCTEHHUU HIIU
IITAMMBl MHUKPOOPIaHU3MOB, Ha TEPPUTOPUU HCIPABUTENBHBIX YUPEXKICHUM HE CYIIECTBYET
CIELUANBHBIX JTA0OpaTOPHii, YTO TOBOPUT HaM O HEBO3MOXKHOCTH peajM3allMMd TaKUX H300peTeHUi.
N3ydeHnue crienuanbHON JIUTEPATYpPBl 110 TEME MCCIEAOBAHMS MO3BOJISAET YTBEPHKIATh, UYTO YKa3aHHBIE



[IPaBa pean3yroTcs TOJbKO IIPU BOZHUKHOBEHUHU MTPOU3BOICTBEHHBIX OTHOIIEHUH 1O MOBOJY JaHHBIX
00bekToB. OJHAKO TpaXkKAaHe, IPUTOBOPEHHBIE CY/I0M K albTEPHATUBHBIM BHJAM HaKa3aHUs, TAKUMHU
[IpaBaMu MOT'YT 00J1a/1aTh B IOJIHOM OOBEME.

Crnenyer Takke OTMETUTb, UTO IIPU IOJYyUYEHUHU PE3YJIbTATOB MHTEIIEKTYaJbHOU AEATEIbHOCTU
OCY)KIECHHbBIMH Ha IPOMU3BOJACTBE, OHM HNPUOOPETAIOT TOJBKO JIMYHBIE HEUMYIECTBEHHbIE
MHTEJJIEKTYyaJIbHbIE IIpaBa Ha TaKue U300peTeHUsl. 3aKOHOJATeNb IPUPABHUBAET TaKUE PE3YJIbTaThl K
ciyxeOHbIM goctkeHusM (ct. 1370 I'paxkmanckoro konekca Poccuiickori ®enepanun (nanee — 'K
P®)). CnenoBarenbHO, M300pETEHNsI MOATOTOBICHHBIC JIMIIAMH W3 MX YKCia, OyayT MPHHAIICKATh
NIEHUTEHI[HAPHOMY BEJOMCTBY.

W3yuas pe3yabTaTbl MHTEIUIEKTYaJIbHOM AESTEIBbHOCTU OCYKIEHHBIX, MOKHO CMEJIO 3asIBJIATH,
YTO Ha CErOJHSAIIHUN JEHb B OTEYECTBEHHOM IEHUTEHIMAPHOM BEJOMCTBE CYIIECTBYIOT CEpbE3HBIE
poOJIeMbl, BO-TIEPBBIX, [0 pEaTU3alliH MATEeHTHBIX MPaB CIEUKOHTHMHICHTOM, a BO-BTOPBIX, MO HX
IpakJaHCKO-TIPAaBOBOMY PEryJIUPOBAHUIO, KOTOPOE MPAKTHUYECKU OTCYTCTBYET.

Kak cmpaBeyinBo B cBouX HayyHbIX paboTtax ormeuator A.P. AronoBa m H.I'. XaGupos, B
OTE€YECTBEHHOM TPAXKJAAHCKOM 3aKOHOJATENIbCTBE HE CYIIECTBYET OTIEIbHBIX HOPM, KOTOpbIE
obOo3Hayanmu OBl TMOPSAIOK JEHCTBHI JUISI OCYXKIACHHBIX, OTOBIBAIOLIMX YrOJOBHBIC HaKa3aHHS B
NEHUTEHIMAPHBIX YUPEIKICHUSX, KOTOPbIE jKesainy Obl BOIUIOTUTH CBOM TBOPUYECKHE MJIEU U MOIYYUTh
Ha HUX MaTeHT [5].

Henp3st ocraBuTh 0€3 BHUMaHMsS U Takyl IpobOiieMy, Kak crenuduueckas armocgepa, U3-3a
KOTOpPOH OCYX/JIEHHOMY IpOOJIEMAaTUYHO DPEATU30BaTh CBOM TBOPYECKHE WJEU B HAYUHBIM MPOEKT
«u300peTeHue» Ui ero mnpe3eHTauuud B (eaepanbHblil opraH (3TO OAHO U3 YCIOBUH NPHUHATUS
M300peTeHus ISl MOJTyYeHHsI HAa HETO NaTeHTa), TaK KaK:

1) 3aTpymHEHO HaxOXICHHE B O0OOCOOJCHHOM MeECTe OCYKACHHOTO C OIPEIelICHHBIM
KOJMYECTBOM IIPEAMETOB, HEOOXOAUMBIX JUIsl U300pETEHNUS;

2) pa3pelIeHO HCIOJIb30BaTh JIUILb ONPECICHHbIC MIPESAMETHI U BEIllH;

3) peXuM, YCTAaHOBICHHBIH B TEHUTCHIMAPHOM YYPEKACHHH, KOTOPBI HE MO3BOJISET
TBOPYECKH PEATM30BATHCSA JIMYHOCTH OCYKJIEHHOro (CBOOOAHOE BpeMs, BpeMsl HAXOXACHUS Y
HEOOXOIMMOT0 CTaHKa YISl IIPOU3BOJICTBA U300PETCHUS U T.I1.).

Jlis yHacneoBaHMs ATEHTHBIX MPaB HYKHO IPUIEPKUBATHCS ONPEIENCHHbBIX )KECTKUX MPaBUII
[6]. Ceromnst mporecc sBISIETCSl ONMPEICICHHO CIOXHBIM HE TOJIBKO Uil JIMIl, HAXOISIIUXCS B
NEHUTEHIMAPHBIX YUPEXKJIEHHUIX, HO M A7 OOBIYHBIX TpakiaH. M3ydass o0pa3 >KU3HU OCYXJIEHHBIX,
HaXOJAIIUXCS B MECTaX CTPOroM M30JIALMHU OT OOIIECTBA, MOYKHO 3aJ1aThCSl TAKMM BOIIPOCOM, KaK UM
pealn30BbIBAaTh CBOE MTATEHTHOE IIPABO.

['pak1aHCKO-TIPaBOBOE 3aKOHOJATENBCTBO MPEAYCMAaTPUBAET YCIYI'M MAaTEHTHOIO MOBEPEHHOTO,
YTO JIeIaeT MEHee TPYAOEMKOH mpouenypy noiaydenus natenra (ct. 1247 'K PO).

B Hamieit ctpane 3aKOHOJATENBHO 3aKPEIUICH JIaHHBIN CTAaTyC B OTACIbHOM DenepanbHOM 3aKOHE
ot 30 nexabps 2008 r. Ne 316-®P3 «O maTeHTHBIX TOBEPEHHBIX.

JloctaTouHO Ba)XKHBIM (PAKTOPOM SIBISIETCS TO OOCTOSITENIbCTBO, YTO 3asBUTEIb B IMATECHTHBIX
BEJOMCTBAX  KaXJ0H IOPUCAMKIMM HMMEeT NpaBO BbIOpaTh MAaTEHTHOTO  IOBEPEHHOTO,
3aperuCTPUPOBAHHOIO B JAaHHOW IOPUCAMKIMU. Takoe JUI0 BIIpaBe NMPEACTaBIATH JOBEpPUTENEH HE
ToNbKO B PocnarenTe, HO M B CyleOHBIX cropax (3a MCKJIIOYEHHEM YTOJIOBHBIX MpoLEccoB). Takxke
HCCJIEIOBAaHUEM YCTAHOBJIEHO, YTO MATEHTHBIN MOBEPEHHBIN JOJKEH UMETh BbIcIee 00pa3oBaHUE, HO
He 00s3aTe’bHO IOPUANYECKOE, XOTS Takoe TpeOOBaHHME MOXKET ObITh YCTAHOBJIEHO JUIS MHBIX JIMIL,
MIPEICTaBIISIONINX HHTEPECH] B Cy1ax.

C maTeHTHBIM MOBEPEHHBIM OCYKJIEHHBIH MOXKET 3aKJII04aTh JOTOBOP 00 OKa3aHUM YCIYT WIH
JOroBOp mopy4yeHus. M T1aBHBIM YCIOBHEM, KOTOpPOE OTMEUYEHO B OTEUECTBEHHOM TIPa)KIaHCKOM
3aKOHOJATENbCTBE, SBISIETCA 3aKIOYEHHME JIOTOBOpa IOPYYEHHs M BblJadya JOBEPUTEIEM
MTOBEPEHHOMY JOBEPEHHOCTH Ha COBEpUICHHE JIEHCTBUI, 00YCIOBIEHHBIX J0rOBOpoM nopydyeHus (m. 1
cT. 975 'K PD).

HotapuanbHoe ynocToBepeHHE [TOBEPEHHOCTH SIBISIETCS OOSI3aTENbHBIM KpUTEpPHEM Ui €€
UCIIOJIb30BaHUS. B COOTBETCTBUU C OTEYECTBEHHBIM I'PaKAAHCKUM 3aKOHOJATENbCTBOM (I. 3 4. 2 CT.
185.1 'K P®) noBepeHHOCTH JIUI, HAXOASAIIMXCS B MIEHUTECHIIMAPHBIX YUPSIKACHUSX, YIOCTOBEPEHHAS
HAa4YaJIbHUKOM COOTBETCTBYIOLIETO MCIPABUTEIBHOIO YUPEXKIEHUS, NPUPABHUBAETCS K HOTapUAIbHO

2



YIOCTOBEPEHHOM, Uepe3 HadalbHUKA WCIIPABUTEIILHOTO YUPEKACHUS MOXKHO €€ 3aBEPUTh a0COJIFOTHO
OCCILIaTHO.

[TonBoas UTOT BCEMY BBIIECKA3aHHOMY, MOYKHO CJI€TIaTh CJIEIYIOIINE BHIBOIbI:

1. Jluma, HaxonsmMecs B TICHUTCHIMAPHBIX YUYPEKIACHUSX, OOIATAOT TAaKWUMH K€ IMpaBaMHu
3aHUMAThCS MHTEJUICKTYaJIbHON JIESTEIbHOCThIO, KaK M OOBIYHBIE TpaXKIaHe HAIICH CTPaHBI.

2. Ux mpaBa mpsiMO HE OTPaHUYHMBAIOTCS 3aKOHOM, OJHAKO HEPEIKO BO3HHUKAIOT MPOOJIEMHBIE
Ciydau, MeEIIarolue pean3aliy MpaBa Ha M300peTeHrne, OCHOBHOW NMPUYMHOMN SIBJISSIFOTCS YCJIOBHSI
OTOBIBaHUS HaKa3aHHUs.

3. IlpaBoBoe peryaupoBaHHE TPakIaHCKO-TIPABOBBIX OTHOIICHUH C YY4aCTHEM OCYXKICHHBIX
JOJKHO HOCUTBH KOMIUIEKCHBIN XapaKTep, MOCKOJIbKY OCYIIECTBIISIETCS HE TOJIBKO TPAaXAAHCKUM, HO U
YT'OJIOBHO-UCHIOJIHUTEIBHBIM 3aKOHOJATEIbCTBOM.

4. OcyXJIeHHBIC JIUIIEHBl YACTH CBOMX TPaXKIAHCKUX IPaB, a KPOME TOrO M3-3a OTOBIBAHUS
HaKa3aHWsg OTrPAHUYEHBI WJIM JIMIIEHBI BO3MOXHOCTH TOJIb30BATHCA HMEIONIMMHUCS MpaBaMU. ITH
OTpaHUYECHUS! TIOJHOCTHIO COOTBETCTBYIOT ILICJISIM YTOJIOBHOTO HaKa3aHUs U SIBJISIOTCS aJ€KBAaTHOM
MEpOi B OTBET Ha COBEPIICHHE OCYXJICHHBIMA MPECTYNMHBIX JesHuid (ct. 1  VYromoBHO-
UCIIOJHUTENIbHOTO Kojiekca Poccuiickoit deneparuu (nanee — YUK PD)).

B cooTBeTCTBUU C yroioBHO-HUCIOJHUTENBHBIM 3aKOHOJAATENbCTBOM (4. 8 cT. 12 u 4. 4 cT. 89
YUK P®) nmist oka3aHus FOPUIUYECKON MMOMOIIM OCYKIACHHOMY IPEIyCMOTPEHBI KPAaTKOCPOYHBIC
CBUJAHUA C JIMLIAMH, MUMEIOIIMMHU IPaBO OKa3blBaTh TaKyk NOMOIIb. Mmes cBOM ompeneneHHbIN
MEHUTEHIIMAPHBIN OIBIT MO0 OKA3aHUIO MPABOBOM MOMOIIU OCYXIACHHBIM, aBTOPOM OTMEYAETCs, 4TO
MaTCHTHbIE TMOBEPEHHBbIE MOTYT HE HMETh BBICHIETO HOPUIUYECKOr0 00pa3oBaHUS, OJHAKO B
OOJIBIIMHCTBE CIydaeB aJMHUHUCTPAIMCH WCIPABUTEIBHBIX YUPSIKICHUH B KPATKOCPOUHBIX
CBUAAHMSX C JaHHBIM JHUIIOM OyAeT OTKa3aHO, YTO 3aCTaBseT OCYXIEHHBIX BBIHYKICHHO
o0pamaThCs K TPETHUM JIMIAM TS Peali3alii CBOMX MATCHTHBIX MPaB.

K coxanenuto, ®CUH Poccun u PocmareHT HHMKaK He B3aUMOJICHCTBYIOT MEXIY CO0Oi B
MaTeHTOBAHUU HW300PETEHMI, OT ITOr0 MAPTHEPCKOTO COIJIAIICHUS JaHHBIE BEIOMCTBA TOJBKO ObI
BBIUTPAJIA, B CBSI3M C YE€M IOSBJISETCS HEOOXOIUMOCTh PACCMOTPETh BOMPOC HA 3aKOHOAATEILHOM
YpPOBHE O BO3MOXXHOM COTPYAHHYECTBE. TakKe HCCICAOBAaHHUEM YCTAHOBJIEHO, YTO CErOJHS JIf
CIEIKOHTUHI€HTA, HaXOJSIIErocss B MeECTaxX JIMIICHHS CBOOOJBI, OCHOBHOH IPOOJEMON SBISICTCS
YCTaHOBJICHHBIM pEXUM OTOBIBAHMS HAKa3aHUI, B CBSA3HM C UYeM HEOOXOIMMO BHECTHU MOMPABKH UMEHHO
B YTrOJIOBHO-UCIIOJHUTEIBHOE 3aKOHOJATENbCTBO, IIOCIE€ KOTOPBIX Yy JIMI, 3aHUMAIOLIUXCS
WHTEJUICKTYaJIbHOW  JESTENBHOCTHIO, JOJKHA TIOSIBUTHCSA  BO3MOKHOCTH  BOIUIOIIATH  CBOM
MIPOMBILIJIEHHBIE WJIEM B CIEUHMAIBHO OTBeAeHHOE Bpems. IIpennmaraembie M3MEHEHHsI CBOIATCS K
KOPPEKTUPOBKE M peaM3allMi MAaTEHTHBIX MpaB OTIEIBHOM KaTeropuen TpaxaaH, HaXOJSAIIUXCS B
MEHUTEHIIMAPHBIX YIPEKACHUSIX TTPU OTOBIBAHUY YTOJIOBHBIX HaKa3aHUIl B BUJIE JIUILIEHUSI CBOOO/IBI.

J171s1 IOBBITIIEHUST MOTHUBAIIMH OCYXKJIEHHBIX K CO3/IaHHIO MPOMBINIJIEHHBIX N300PETEHUI, a TaK Ke
B CJyyae yCIEIIHOM peald3aluy NaTeHTHBIX MpPaB, aIMHUHUCTPALMH HUCIPABUTEIBHBIX YUpPEKICHUN
MPEACTABIISIETCS 11€7IeCO00Pa3HbIM YUUTHIBATh MOJOOHYIO NESITEIBHOCTh NP PEIICHUH BOMPOCOB 00
YCIIOBHO-JIOCPOYHOM OCBOOOKIECHUU I 3aMEHe He OTOBITON YacTH HaKa3aHUs 0oJiee MITKUM BHIOM.

Peanuzanust ykazaHHBIX MPEUIOKEHUN TMO3BOJUT MOBBICUTH 3()(PEKTUBHOCTH MHTEIIEKTYAIbHOM
NEesTeNbHOCTH TPaX<IaH, HapYIIMBIIUX 3aKOHOJATeNbCTBO Poccuiickoit denepainu M OTOBIBAIOLINX
YTOJIOBHBIC HAKA3aHHS B OTEUECTBEHHBIX TIEHUTEHIIMAPHBIX YUPEIKICHUSIX.
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LEGAL CHARACTERISTICS OF THE IMPLEMENTATION OF PATENT RIGHTS BY
PERSONS SENTENCED TO IMPRISONMENT

A.V. Shcherbakov
Pskov Branch of the Academy of the FPS Russia, Pskov

The Institute of Patent Law occupies a special place in civil law relations. In modern realities, the number
of breakthroughs in industrial production and inventions in other spheres of life is rapidly increasing. In
order for the inventor to be confident in the protection of his intellectual rights, the norms regulating the
legal relations of patent rights, ways of their implementation and protection were introduced into the
legislation. The author identifies the problems of the implementation of patent rights by a separate
category of convicts serving a criminal sentence in the form of imprisonment, which do not allow the
convicts to fully exercise their patent rights, and determines the optimal opportunities for their
implementation.
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