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AKTYAJIBHBIE BOITPOCBI MEKAYHAPOJHOTI'O I'PA’KJIAHCKOI'O TIPOLHECCA
B ACIIEKTE TEOPUM KOHCTUTYIMOHHOI' O ITPABOIIOJIB30OBAHUA

H.A. Kpycc

OI'BOY BO «TBepckoii rocyjapcTBEHHBI YHUBEPCUTET», T. TBEph

AHanm3upyercss HEOOXOAUMOCTh M 3HAYUMOCTh HM3YUYCHHS] WHOCTPAHHBIX FOPUCIAVKIUN U CrieupUKd
IOPUANYECKUX CBSI3€H, OOYCIIOBICHHBIX WHOCTPAHHBIMH IIPABOIIOPAIKAMH, B MEXaHU3ME OOecTeueHUs
peanu3anuy KOHCTHTYIIMOHHOTO NpaBa Ha cyAcOHyro 3amuty B Poccuiickoit ®denepanuu. B pamkax
aHalIu3a aKTyaJbHOCTH BOIIPOCA C TO3UIMN KOHCTUTYIMOHHOM OHTOJIOTMM M METOJOJIOTHH IpaBa
3asBIIIETCS. O HEOOXOMWMOCTH BBISBICHHSI W WCCIENOBaHHS OCOOCHHOCTEW ydeTra M IPHUMEHEHHUS
TMTOJIOKEHUH MEXKTyHAPOTHBIX JIOTOBOPOB, HOPMAaTHBHBIX MPOIECCYATBHBIX AJIEMEHTOB MPABOBBIX CHCTEM
3apyOeKHBIX CTPAH U HHOCTPAHHBIX CYICOHBIX MPEIECICHTOB B POCCUICKON CYJICOHOM MTPaKTHKE.
Kntouegvle cnosa: medxcOyHaApoOOHbIU 2SPANCOAHCKULU CHOP, KOHCMUMYYUOHHOE HPABONOHUMAHUE U
NnpaABoONoONb308aHUE, MENCOVHAPOOHASA EPANCOAHCKAS  TOPUCOUKYU, UHOCMPAHHBIN  NPABONOPSOOK,
OKa3anue npasosou NOMOWU.

AKTyanbHOCTh TNpPOOJIEMAaTUKH HCCIEIOBAHUS MEXAYHAPOJHOIO TIpakJaHCKOro Ipolecca B
aCIeKTe TEOpUM KOHCTUTYLIHOHHOI'O IPABOIIOJIB30BAHMS HE BBI3bIBACT HA CErOMHAIIHHUN JCHBb
COMHEHMs. DTO 0OOYyCJOBJIEHO HOBBIMH pealus MM B cepe pacCMOTPEHUs M paszpelieHus maed,
OCJIOKHEHHBIX HHOCTPaHHBIM 3JIeMeHTOM. B Pocculickoii denepanun Kaxx10oMy rapaHTUPYeTCs IPaBo
Ha cy/1e0HYIO 3allMTy ero npas u cBo06o] B cootBeTcTBHM ¢ KoHcTuTynueit Poccuiickoit denepaunu u
COTJIACHO OOUIETIPU3HAHHBIM IPUHIUIIAM U HOpPMaM MeEXIyHapoAaHOro mpasa. [Ipu 3Tom Ha3BaHHOE
KOHCTUTYLIMOHHOE IIPaBO M MEXAHU3M €r0 peaju3aliy BBICTYNAIOT FapaHTUSMU KOHCTUTYLIHOHHOIO
[IPaBOIIOJIb30BAHMSI B LIEJIOM, IO OTHOIIEHHUIO KO BCEM KOHCTUTYLIMOHHBIM IIpaBaM, cBoOOJaM H
00513aHHOCTSIM uesloBeKa M rpaxjaanuHa B Poccuiickoit @enepaunu. [IpobieMsl coBepiieHCTBOBAHUS
9TOr0 MEXaHU3Ma, BKJIIOYas HWHCTUTYLHMOHAJIbHbIE OJOKM TPaXIAHCKOIO U  apOUTPa)XHOIro
CYIOIIPOU3BOJICTBA, IOCTOSHHO HAXOJATCS B IICHTPE BHMMAHHS Pa3JIMYHBIX CEKTOPOB POCCHUHCKON
IOpUJINYECKON HAYKH M NPEANOIararoT Hajluyue €AUHOM METOMOJIOTMYECKOM OCHOBBI JUIS HX
ycnemHoro paspemenuss [1, c. 12; 2, ¢. 101]. TpyaHocTd pelieHHsl CBS3aHHBIX C JaHHBIMH
npobiemMaMu  3a1a4  yCYryOJsIIOT — akTyajlbHble OOBEKTHBHBIE U  CYOBEKTHBHBIE (DaKTOPBI
JeCTPYKTUBHOIO XapakTepa. B Hacrosiee BpeMs B JaHHOM DSy OCOOEHHO BBIIEISIOTCS BBI3OBBI U
CIIEJICTBHUS, TOPOXKAAeMble TJ00ANbHBIM HIKOHOMHUYECKUM KPU3UCOM, POCTOM MOJUTHUYECKON
KOH(QPOHTALlMM C MPEeTeHAYIOIIMMU Ha JIOMUHUPOBaHHE CTpaHamMH 3amaja, MPOBOSAIIUMH IO
OTHOIIEHHI0O K Poccum MOAMTHKY HEOoNpaBAaHHBIX CaHKIMM, a Takke MaciiTabHoe ociadieHue
MEX/yHApPOAHON SKOHOMHUYECKOM MHTErpaluu B CBSI3U C MaHAeMUe HOBOW BUpycHOH nHpekunu. B
TaKOM KOHTEKCTE, UYpEeBATOM OTUETIMBOW MEPCIEKTHUBOM JKECTKOTO KOH(UIMKTA FOPUCIUKLUHN, pacTyT
MIPaBOBbIE PUCKH U TPYIHOCTH BBIOOpA KOMIIETEHTHOT'O CyJa JJisi CBOEBPEMEHHOIO U 3()h()EKTUBHOIO
paccMOTpeHHs CIIOPOB C YYacTHEM HMHOCTpPaHHbIX CyOBeKTOB. OOIIENpHU3HAHO, YTO BHEJIPEHUE
IU(POBBIX TEXHOJOTUH MO3BOJUT YIMPOCTUTh MOPSAIAOK M TMOBBICUTH 3()(PEKTUBHOCTH pa3pelieHust
MEX/TyHApOAHBIX IPABOBBIX CIIOPOB, OJTHAKO CaMH IO cebe TaKue CpeiCTBA HE CMOT'YT B ITOJTHOU Mepe
HENTpaIn30BaTh Ha3BaHHbBIC U JPYrUe HeraTuBHbIE apPEKTh COBPEMEHHOCTH, OYEBHUIHO BXOSIINE B
IPOTHBOpPEYNE C KOHCTUTYLIMOHHOM OOS3aHHOCTBIO POCCHUHCKOrO0 TocCylapcTBa IpU3HABaTh,
co0IIoaTh U 3alIMIIATh IpaBa U CBOOOJBI UelIOBeKa M TpaxkJaHWHA. B 3Toil cBs3UM mpezacTaBisercs
KPUTHYECKH HEJIOIYCTUMBIM OTCYTCTBHE TEOPETHUECKUX U MPAKTHUKO-OPUEHTUPOBAHHBIX Pa3paboToK,
HaIlpaBJIEHHBIX Ha BOCIPHUATHE W KOHCTUTYLMOHHYIO MOJEPHH3ALUI0O HHCTUTYTA W MEXaHU3Ma
obecrieyeHusl peaju3alMy IMPOLECCYalbHBIX MpaB M HMCIOJHEHHs IMPOLECCYalbHBIX 00s3aHHOCTEN
YY4aCTHUKAMHU  MEXKIYHApOJIHBIX  YAacCTHBIX  OTHOIIEHWH, B TOM  4YHClIe  CyObeKTaMu
BHEIIHEAKOHOMHUYECKON AEATENbHOCTH KaK CyObeKTaMU KOHCTUTYIIMOHHOTO MPABOIOJIb30BaHUSL.

B Poccuiickoii denepanuy K CIOKHBIM IPAaBOBBIM OTHOLICHUSM M KOJUIM3HMSAM, CBSI3aHHBIM C
YCTAaHOBJICHUEM COACP)KaHUA U IPaBOCYJHOIO IMPUMEHEHUS HOPM HHOCTPAHHOIO IIpaBa,
(bakynbTaTUBHO 00€CNEeUYMBAIOIIMX 3AIUTY Pa3HOOOPA3HBIX I'Pa)XJTaHCKUX IPaB, CIEAYET MOJIXOIUTh
KaK K MPOU3BOAHBIM U JOCTOBEPHBIM COJEPKAaTEIbHBIM KOHKPETU3alUsAM KOHCTUTYLIHOHHOTO IpaBa
Ha JIOCTYIl K TMpaBOCYAMIO, a TaKKe KOHCTUTYLIMOHHBIM YCTAaHOBJEHHMSIM O CB00OOE



IPEINPUHUMATENBCKOM U 3KOHOMHYECKON JESITEIbHOCTH, CBOOOJE HMYIIECTBEHHBIX JIOTOBOPOB,
IpaBe YaCTHOH COOCTBEHHOCTH, €r0 3JIEMEHTOB M (OpM, rapaHTHil OXpaHbl WHTEIUIEKTYyaJlbHOU
coOctBeHHOCTH. [loMHMMO HEMOCPEACTBEHHO TMPEAONPENACSISIIONIUX TaKOH IMOAXOMA TOJIOKEHHUI
Konctutynun Poccuiickoii ®epepanuu, K HEMY BeAeT TakkKe HEOOXOQUMOE IpU3HAHUE
MPaBOYCTAHABJIMBAIOLIECTO 3HA4YC€HUS TpaBoBbIX No3ulMi Konctutynumonnoro Cynma Poccuiickoit
denepanni, a TakKe APYrux, UMEIOIINUX JOKTPUHAIBHO-HOPMATUBHOE 3HAYEHUE U NPECTABICHHBIX B
€ro aKTax, MOJIOKEHUH U METOAO0JIOTHYECKUX yKa3aHui. Cpeln OpPHEHTUPOBAHHBIX HA TAKUE PECYPCHI
aKTyaJbHBIX OTEYECTBEHHBIX TEOPETHKO-TPABOBBIX pa3pabOTOK Haubojee IMOCIeI0BaTEeIbHO
OTCTaMBAET YHHBEpCAJIbHBIA (0OLIENPaBOBOM) XapakTep KOHCTHUTYLIMOHHOW METOIOJIOTMHU IIpaBa U
IIPaBOIIPUMEHEHMSI TEOPHUs KOHCTUTYLIMOHHOIO IIpaBoIosb3oBaHus. Ha naHHON KOHUENTyalnbHOU
OCHOBE OHTOJIOTMYECKH M METOAOJIOTUYECKH COCTOATEIbHBIMU M TEPCHEKTUBHBIMU BUAATCA U
UCCIIEI0BaHMsI, HAIIPABJICHHbIE HA KOHCTUTYLIMOHHYIO MOJEPHU3ALMI0 MHCTUTYTa CyIeOHOM 3aIluThl
CYOBEKTUBHBIX TIpaB, CBSI3aHHBIX C MEXIYHAPOJHON T'Pa)KTaHCKOW IOPUCIAUKIMEH, NMPU3HAHUE U
IPUBEJCHUE B MHCIOJHEHME MHOCTPAHHBIX CYAEOHBIX peIleHUH U pelleHui apOuTpaxei.
Koncrurynmonnast pepopma 2020 T. TOMOTHUTENHHO MOAYEPKUBACT BAKHOCTH TAKOTO HAIMPABICHHS
Hay4HbIX UCCIIEZIOBAaHUM, ITpeanoaras 00001meHne (IKCIUIMKALMI0) U UHCTUTYLIHOHAJIbHO-CUCTEMHBIN
aHaJIM3 TEMaTUYECKH CBsI3aHHbIX HOBEJT KoncTtutynuu PO.

B pamkax uccienoBaHuM 3asiBIEHHON MPOOJIEMATUKN BUIUTCS HEOOXOAUMBIM pa3pelIeHne TaKuxX
3a1au:

1. YcranoBiieHre poiy Cy/ia B pa3pelieHnH MEX/IyHapOAHOTO YaCTHOTO (IPaX/1aHCKOro) Cropa B
pamkax oOImiel MOJeNu MpaBOCYAHOrO OO€eCleYeHHs] KOHCTUTYLIMOHHOIO IPaBOIOJb30BaHUS B
Poccuiickoit ®eneparuu [3, c. 73].

2. JlokTpuHaIbHOE 00O0CHOBAHNE KOHCTUTYIIHOHHOTO 3HAYEHHUSI MHCTUTYIIMOHAIBHBIX TPUHIUIIOB
MEXIYHapOAHOIO TIpaKgaHCKoro mporecca B Poccuiickoin ®Pexepanuu U UX COAepKaTelbHas
KOHKpEeTH3aLusl.

3. KoHCTUTYIIMOHHOE TO3MLMOHMPOBAHME MPHHLUIA TECHOW CBA3M Kak 0a3oBOro u
HETPEIOKHOTO KPUTEPHS MEXKIYHAPOJHOW TPakJaHCKOH FOPUCAMKIMU M KaK CIoco0a pasperieHus
KOH(UIMKTa IOPUCAUKIIMIA IO BOIIPOCAM, 3aTparuBaroiiM KOHCTUTYIIHOHHOE IPAaBOIOJIb30BaHUE.

4. Anantanusi oOmIenpaBoBOM  (KOHCTUTYLIMOHHOW) METOMOJOTHH IPABONOIB30BAHUS IS
YACHEHUs]  COJIEp’KaHMsl W OLEHKHM IPUMEHUMOCTH B POCCUHCKOW CyqeOHOM MpakTHKE HOpM
MHOCTPAHHOTO IIpaBa.

5. Pa3paboTka M 00OCHOBaHME AaKTyaJbHBIX MOAXOJOB IO OKAa3aHUIO MPAaBOBOW MOMOIIM B
MEXIYHApOJAHOM T'PakJJaHCKOM IpOIiecce C MO3ULUN TEOPUH KOHCTUTYIIMOHHOI'O MPaBOIOIb30BaHUS
U mpaBonpuMeHenus [4 c. 2].

6. BeipaboTka mpenyoKeHnid 1Mo COBEPIICHCTBOBAHUIO MEXaHW3Ma TPU3HAHUS M TPUBEICHUS B
MCTIOJIHEHUE MHOCTPAHHBIX CYA€OHBIX PEIIEHHUH U peleHnit apouTpaxkeil kak GpakyiabTaTUBHOTO OJI0Ka
MeXaHHM3Ma MPaBOCYJHOrO0 oOecreueHuss mpaB M CcBOOOJ 4YeloBeKa M TpaxiaaHuHa B Poccuiickoit
denepanuu.

7. BeipaboTka NpeUIoKeHUH O COBEPIICHCTBOBAHUIO MOPSAKA PACCMOTPEHUS U pa3pelleHus
MEXYHApPOAHBIX YAaCTHBIX CIIOPOB B CyJax W apOMTpakax Kak 0co00i rapaHTHM M IMpPeInOCHIIKU
BO3MO>KHOCTH HaJUJI€KalIero (KOHCTUTYLMOHHOI0) MPaBONOJIb30BaHUs.
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The article analyzes the necessity and importance of studying foreign jurisdictions and the specifics of
legal relations caused by foreign legal systems in the mechanism of ensuring the implementation of the
constitutional right to judicial protection in the Russian Federation. As part of the analysis of the
relevance of the issue, from the standpoint of constitutional ontology and methodology of law, it is stated
that it is necessary to identify and study the features of accounting and application of the provisions of
international treaties, regulatory procedural elements of legal systems of foreign countries and foreign
judicial precedents in Russian judicial practice.
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