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ITPABO HECOBEPHIEHHOJIETHEI'O HA OB’KAJIOBAHHUE CYJAEBHBIX AKTOB:
BOITPOCHI TEOPUU U TPAKTUKHN

0.B. KykoBa

®I'BOY BO «TBepckoii rocy1apcTBEHHBIH YHUBEPCUTET», T. TBEph

PaccMoTpeHbl OCOOCHHOCTH peanu3aliii TNpaBa Ha CYJACOHYIO 3allUTy HECOBEPIICHHOICTHUX NpU
mepecMoTpe CyneOHBIX aKTOB B TPAKIAHCKOM TIPOILECCE W aTIMUHHCTPATHBHOM CYIOTIPOHU3BOJICTBE.
[IpoBeneH aHaM3 HOPM TPAKIAHCKOT'O IMPOIIECCYaTbHOT'O 3aKOHOAATENhCTBA M 3aKOHOJATEILCTBA 00
aJIMMHUACTPATUBHOM CYAOIPOU3BOJICTBE, UCCIICOBAHBI BOIPOCHI O0CCIICUEHUS JTOCTYITHOCTH TIPABOCY U
MIPH PACCMOTPEHUH JIEN C yYaCTHEM HECOBEPIIEHHOJIETHUX B MPOBEPOYHBIX MHCTAHITHIX.

Knrouegwle cnosa: npaso Ha cyoebHyI0 3auumy, Heco8epuleHHOIemHuue, aneiayus, Kaccayus.

Koncrurynus Poccuiickoit ®enepanuu [1], rapantupys KaxaoMy CyJaeOHYIO 3allUTy €ro MpaB U
cB000/1, 3aKpEIUISIET MOJI0KEHUE O TOM, YTO 3aMHTEPECOBAHHbIE JIUI[A BIIPaBe 100MBATHCS UCIIPABIICHUS
JOMYIIEHHBIX CyJaMU OIMMOOK, BBEJICHUS B O3TUX IMEIAX MOPSJKA MPOILECCyaabHOW MPOBEPKU
BBIIIECTOSIIIUMU CYJaMH 3aKOHHOCTH U OOOCHOBAHHOCTH PEIIEHUH, MPUHUMAEMbIX HUXECTOSIIUMU
Cy/1IeOHBIMU WHCTaHIMUSIMH, 003aTEIBHOCTH MPEIOCTABICHUS KKIOMY IpaBa Ha pacCMOTPEHHE €ro
Jena Kak MHHMMYM JBYMs CyA€OHBIMU HHCTaHIMSMH, IOCKOJIbKY MpPaBOCyAHME MO CBOEH CyTH
MIPU3HACTCS] TAKOBBIM JIMITL TIPU YCIOBHUH, €CITM OHO oOecreunBaeT 3pGEeKTUBHOE BOCCTAHOBJICHUEC B
nmpaBax (4. 1 ctT. 46 1 4. 3 ct. 50). Kpome Toro, rnonoxxeHue o ToM, 4TO0 MAaTEPUHCTBO U JACTCTBO, CEMbS
HaxXOJITCS TMOJ 3amMToN rocymapcTBa (ct. 38), mpemompenensieT HEOOXOIMMOCTh BO BCEX
MIPABOOTHOLICHUSIX MPU3HABATh MPUOPUTET 3AIIUTH HHTEPECOB peOeHKa.

C MoMeHTa BO30YXICHHS Jiejia B CyJe MMEePBOW WHCTAHIIMM HECOBEPIICHHOJICTHHIA (HaKTHUSCKU
HAJEINseTCs MOTeHUIUATbHBIM MIPABOM 00XKalOBaHUs CyAEOHBIX PEHICHMId, HO MOJHOMOYHE CyJa IO
BO3OYX/JICHHIO JIella B TIPOBEPOYHBIX HMHCTAHIUSAX HE CYIIECTBYET B BHJIE BO3MOXKHOCTH, a
HEMOCPEJACTBEHHO 3aBUCHT OT BOJICU3BSBICHHS JIMIl, YYaCTBYIOIIUX B JIele, OT WX OOpalieHus 3a
MIEPECMOTPOM B CITydae HECOTJIACHS C MPUHATHIM 110 Jieny cyneOnbm pemernem |10, c. 82-99]. B atom
Cllydya€ BO3HHUKAET 3aKOHOMEPHBIM BOIIPOC: CMOKET JM HECOBEPLIEHHOJETHUH CaMOCTOATEIbHO
BOCITOJI30BaThCSI CBOMM IIPABOM Ha OOpallleHre B TPOBEPOYHBIC MHCTAHIINK U pa300paThCs B CUCTEME
nepecMoTpa CyIeOHBIX aKTOB, MOATOTOBUTH JKajo0y B COOTBETCTBHM C YCTaHOBIEHHBIMU
TpeOOBaHUSIMU U B HEOOXOJMUMBIE CPOKH, OTUIATUTH TOCYJAPCTBEHHYIO TOILINHY.

BBenenue craguy anesSIMOHHOTO MEepPecMOTpa ObUIO CYIIECTBEHHBIM B aclieKTe oOecreueHust
MpaBa Ha CIPaBEAJIMBOE CyaeOHOE pa3OMpaTebCTBO, MOCKOJBKY 3Ta MPOBEPOYHAS WHCTAHIUS HE
MPOCTO BBISBIIAET T€ WM HWHBIE HAPYLIEHUs, KOTOPbIE UMEIN MECTO IPHU PACCMOTPEHUU Jea CYyJI0M
MepBON MHCTAHIMU, HO, MO CYTH, 3aHUMAETCS] MOBTOPHBIM PACCMOTPEHUEM Jejia IO CYIIECTBY C
BBIHECEHHEM ITPHU HE0OXOIUMOCTH HOBOTO CYyJIE€OHOTO PELIECHHS, XOTS OHO M UMEHYETCS OTpeielieHueM
[8, c. 518-519].

['paxknanckum nporeccyanbHbM kojekcoMm PO [3] (nanee — ['TIK P®D) mpenycMOTpeHO MonoKeHHe
0 TOM, YTO Cy/ aneUISIMOHHON MHCTAHIIMU TMPOBEPSET 3aKOHHOCTh M OOOCHOBAHHOCTH CYAEOHOTO
MOCTAHOBJICHHSI CyJda TEpBOM MHCTAHIIMM TOJILKO B O0KadyeMOW dYacTH, HCXOAS W3 JOBOJOB,
M3JIOKEHHBIX B aleJUISIUOHHBIX KaJlo0e, IPEACTABICHUH U BO3PAKEHUSX OTHOCUTEIHHO HUX (4. 1, 2
ct. 327.1). B 10 e BpeMsi Cy/1 aneUIsIMOHHON MHCTAHIIMK HAa OCHOBaHUH a03. 2 4. 2 c1. 327.1 T'TIK P®
BIIPaBE B MHTEPECaX 3aKOHHOCTH MTPOBEPUTH 00KaITyeMoe CyZIcOHOE TTOCTAaHOBJICHHE B ITOJTHOM 00beMe
BHE 3aBHCHMOCTH OT JIOBOJIOB JKaJoOBI, mpeacTaBieHusi. B coorBercTBuu ¢ m. 46 I[locraHoBIeHUS
[Tneryma Bepxosroro Cynma P® ot 22.06.2021 1. Ne 16 «O npuMeHEHUHN CyJJaMH HOPM TPaXTaHCKOTO
MPOLIECCYaTbHOTO 3aKOHOJATENbCTBA, PErIAMEHTHPYIOLUIUX MPOU3BOACTBO B CYy[€ aNeUISIUOHHON
WHCTaHIMW», MOJI UHTEPECAaMU 3aKOHHOCTH ¢ yyeToM nojioxkeHui ct. 2 I'TIK PO cnenyer moHumars
HEOOXOUMOCTh TPOBEPKH MPABUIBHOCTH TPUMEHEHUS CyJOM TMepBOH WHCTAHIIUA HOPM
MaTepUaIBLHOTO M MPOIECCYATLHOTO TIpaBa B IEJAX 3alIUThHl HAPYIIEHHBIX WK OCIIAPUBAEMBIX TIPaB,
cBOOOJ ¥ 3aKOHHBIX HMHTEPECOB YYAaCTHHKOB TPaXKIAHCKHX, TPYAOBBIX (CIykKeOHBIX) W HWHBIX
MMPAaBOOTHOIIIEHUH, a TAaK)Ke B IEJSAX 3alIUThl CEMbH, MATEPUHCTBA, OTIIOBCTBA, JIETCTBA; COIUAIBLHOMN
3aIUTHI; 0OeCTIeueHNs TIpaBa Ha KUJIHIILE; OXPaHbl 3I0POBbs; OOeCcIeueHus MpaBa Ha OJIaronpUsITHYIO



OKpYKaloIIyI0 Cpedy; 3alluThl MpaBa Ha oOpa3oBaHWME W JPYIMX IpaB M CBOOOJ YeEIOBEKa M
rpakJaHUHA; B IIEJIAX 3aIUTHI [IPAB ¥ 3aKOHHBIX HHTEPECOB HEONPEIEIEHHOI0 KPyTra JIHIL ¥ IyOJIMYHBIX
MHTEPECOB M B HMHBIX CIIydasX HEOOXOAMMOCTH OXpaHbl mpaBomopsaka [6]. B cBs3u ¢ Tem, uTto
OOJIBIIMHCTBO HOHATHUM, MCIIOIb3YEMbIX NMPUMEHUTENIBHO K 3allUTe IpaB IETeH, UMEIOT OLIEHOYHBIN
XapakTep, IPOBEPATH CyAeOHbIE PEUIEHMS B alleJUISIIMOHHOM HOPSJIKE HY)KHO B IIOJIHOM 00BbEME U 110
BCEM IIpaBUJIaM IIPOU3BOCTBA B Cy/I€ IEPBOM MHCTAHLIUY, 10 aHAJIOTUU ¢ nojoxeHueM cT. 308 Konekca
aJIMUHUCTPATUBHOTO cymonpousBojactBa PD [4] (mamee — KAC P®), 3akperuisiioiiuM Mpeaeibl
paccMOTpeHMsl AAMUHUCTPATUBHOTI'O JIe/a B Cy/€ aleJUISILIMOHHON UHCTaHLINY.

B nenax, cBsi3aHHBIX C 3aIMTON IpPaB HECOBEPIICHHOJIETHHUX, & OCOOCHHO B T€X CilydYasx, Korjaa
OHHU caMH OOPATHIIUCH B CYJ, JOJDKHBI OBITh MPETYCMOTPEHBI JIOTOTHUTEIbHBIC TAPAaHTHH 3AIIUTHI UX
npaB. Tak, He JOMKHO OBITh OrpaHMYEHUH HAa MPEJCTABICHHE HOBBIX J0Ka3aTeJIbCTB
HECOBEPIICHHOJIETHUMH B CYJ, a BCE MX OOBSICHEHHs, B TOM YHCJIe MHEHHE peOCHKa, JOCTHUTIIETO
BO3pacTa JIECATH JIET, JOJDKHBI B 00s3aTE€IbHOM MOPSIKE 3aCIyLIMBATHCA IPU MEPECMOTPE B Cyne
aneIIIuoHHON nHCcTaHmu. XoTs cT. 57 Cemeitnoro konekca P® [2] (nanee — CK P®) npexycmorpeHo
IIPaBO «OBITh 3aCIyLIAHHBIM B X0JI€ JH00ro Cy1eOHOTr0 WM aIMUHUCTPATUBHOIO pa30MpaTebCTBay,
HE TMOJyYyWJI 3aKOHOAATENBHOTO 3aKpEeIUICHUs MOPSAOK yuyeTa MHEHHUS peOeHKa B cyaeOHOM
pa3buparenbCTBE Kak P PACCMOTPEHUH Jiella IO CYLIECTBY, TaK U IIPU NEPECMOTpPE Cy1eOHbIX aKTOB
B BBIILIECTOSIIIMX HMHCTaHIUAX. Kpome Toro, B mpoleccyaJbHOM 3aKOHOAATEIbCTBE JIOJKHO OBITh
3aKpEIUICHO IOJIOKEHHE U 00 aKTMBHOM poJiM CyJa B 3allUTe MpaBa U 00eCIIeYeHUH JONOIHUTEIbHBIX
rapaHTuil «cimaboi» cTopoHbl B mpouecce. Heobxoaumo BO Bcex ciydasx ydacTus B Jelie
HECOBEPILICHHOJIETHETO IPOBOIUTH IICUXOJOTHUECKYI0 IKCIepTH3y. Eciu cy/1 mepBoii MHCTaHLIUU €€ He
Ha3HayaJl [Py PaCCMOTPEHMHM JIeNla MO CYILIECTBY, 00s3aTEIbHO MPOBOJUTH B CYJE aNeUISIIMOHHOM
MHCTaHIUH.

C o1HOM CTOPOHBI, TPUMEHEHNE UH(OPMALIMOHHBIX TEXHOJIOTHI B CY10IPOU3BOJICTBE PACIIUPSET
BO3MOKHOCTH HECOBEPIIEHHOJETHUX OOpaTUTHCS B CyH, B TOM YHUCIIE B MPOBEPOYHBbIC MHCTAHIIMH,
MOCKOJIBKY HH(POBU3ALMS JIOOBIX IPOLECCOB OJIKE MOJIOZOMY IOKOJCHHIO, MM (DaKTHUECKU
obuieruaercs 10cTyn K npaBocyauo. C Apyroi CTOPOHBI, IPaBO HECOBEPILIEHHOJIETHEr0 Ha CyAeOHYIO
3Ty MOXeT ObITh 3()(QEeKTHBHO peanr30BaHO TOJBKO MPH TONYYEHUH KBaTH(PHUIMPOBAHHON
opuandeckoil momouu. VHTepecHbIM SIBIISETCS OIBIT CTpaH, B KOTOPBIX B HPOLECCyaTbHOM
3aKOHOJATEIBCTBE 3aKPEIJICHO MTPaBO HECOBEPIICHHOIETHETO HA KBATU(PHUIIMPOBAHHYIO IOPUANUECKYIO
nomoie. B wactHocTH, cT. 59 I'paxkaaHckoro mporeccyanbHoro koaekca Pecryomuku Benapycs [5]
3aKpeIIsieT MOJIO0XKEHHE O TOM, YTO HECOBEPIICHHOJETHHE, AOCTUTIINE YETBIPHAALATH JIET, UMEIOT
IIPaBO JIMYHO OOPATUTHCS B CY/I C 3asIBJICHUEM O 3aIIUTE CBOMX MIPAB M OXPAHSAEMbIX 3aKOHOM HHTEPECOB
U BOCIIOJIb30BAaThCs B JIIOOOW MOMEHT NMOMOIIbIO a/IBOKATOB M JPYTUX CBOUX MPEACTaBUTENEH B Cyne
0e3 cornacusi poauTeieH, yChIHOBUTENEH, TONeUnTENeH.

B cBs13u ¢ TeM, 4TO mepecMOTp CyneOHBIX aKTOB TpeOyeT npodecCHOHANBHBIX 3HAHUM B 00JIaCTH
npaBa B OOJIbIIEH CTENEHH, TO M OKa3aHUe IOPUINYECKOI MOMOIIN Ha CTaIUsAX M0 MEPECMOTPY JOIIKHO
CTaTh JEUCTBUTEIHHO MPO(ECCHOHANBHBIM MPH OCYIIECTBICHHH ITHX ACUCTBUI agBokaramu [9, c.
361]. TToatomy ms obecriedeHHUs] MpaBa HECOBEPIICHHOJETHUX HAa O0KAalIOBaHHE CYACOHBIX aKTOB
1enecoo0pa3Ho JAOIMOJIHUTE MPOLECCYalIbHOE 3aKOHOAATENBCTBO MIPABHIIOM O TOM, 4TO, €CJIH B JIEJE B
Cyle NEpBOM HWHCTAHIMM HE Y4YacCTBOBAJI aJBOKAaT KaK IPEACTaBUTEIb HECOBEPILIECHHOJIETHETO,
OJIHOBPEMEHHO C BHIHECEHUEM CYI€OHOT0 pELIeHUsI CY/]l IOJIKEH BHIHOCUTD OIpEIelIeHHE O Ha3HAaUeHUN
HECOBEPIICHHOJIETHEMY aJ[BOKATa B KAUeCTBE MPECTaBUTEIN 115l oOecreyeHHs IpaBa Ha 00KaloBaHHe
CyZ1IeOHBIX MOCTAaHOBJICHUIA.

Ocoboe 3HayeHHWEe MO JielaM C YYacTHMEeM HECOBEPIIEHHOJETHUX HMMEeT IOJHOMOYHE Cyna
aneJUIIUOHHON MHCTAaHIMHU Ha mpuHsTHe HoBoro pemeHus (cr. 328 I'TIK PO, cr. 309 KAC P®D).
Pa3bsacuenne Bepxosaoro Cyna P® o Tom, 4To cyn aneuisiiMOHHON MHCTAaHLIMHU BIIPABE IPUHATH HOBOE
peuieHre Oe3 HampaBlIeHUs Jejla Ha HOBOE PAacCMOTpPEHHe, HamlpuMmep, Mo Jely, MOoJAJexaliemMy
PacCMOTPEHMIO B COKpAILEHHBIH CPOK, JIMOO /ey, pelIeHne M0 KOTOPOMY IMOJUIEKUT HEMEIJICHHOMY
WCIIOJIHEHUIO, B TOM YHCJIE IO JeJIy O 3alllUTe MHTEPECOB HECOBEPIICHHOJETHET0, B CIydyae OTKasza
3aKOHHOT'O MPEJCTABUTEINS OT MEAMIMHCKOTO BMEUIATeIbCTBA, HEOOXOIMMOIO Uil CHACEHUs KU3HH,
MOJKET MPUMEHSATHCS U B rpaxkaaHckoM npouecce (1. 40 moctanosnenus [Ilnenyma BepxosHoro Cyna
P® or 11.06.2020 r. Ne 5 «O mnpumenenuu cyaamu HopM Kojekca agMHHHUCTPAaTHBHOTO
cynonpousBoacTBa Poccuiickoin denepanunu, peryaupyromux MpoOru3BOJACTBO B Cy/A€ aneUIIIHOHHON



uHctaniuuy) [7]. IlpencraBisiercs, YTO OCOOBIA MOPSIOK PACCMOTPEHHUS eI C y4acTHEM
HECOBEPILCHHOJICTHUX B IPOBEPOYHBIX HHCTAHIIMAX TOJDKEH OBITh 3aKPETIIeH MIPU Pa3pelieHnH CIIOPOB,
CBSI3aHHBIX C 3AIUTOMH IPaB M 3aKOHHBIX HHTEPECOB peOCHKA IPH HEMOCPEACTBEHHOW YTPO3€ ero KU3HH
WIN 3[0pPOBBIO, TPH OTPAaHWYEHUM WM JIMIICHUH DPOJUTEIBCKUX IpaB, MO JAeldaM O B3bICKaHHU
AJIMMEHTOB, O BO3BPALICHUN peOCHKA WM 00 OCYIIECTBICHUH B OTHOILICHHH peOeHKa MpaB JI0CTyIa Ha
OCHOBAaHHMH MEXIyHapoIHOTo gorosopa P® u ap.

B 3axioueHne HEOOXOIMMO OTMETHTbh, YTO TOCYAAPCTBO MPEKIE BCETO 3aWHTEPECOBAHO B TOM,
4T00BI COOTIOTANTUCH TIpaBa M 3aKOHHBIE MHTEepechl aeTeid. [10 OTHOIIEHNI0 K HECOBEPUICHHOJIETHEMY
BCE YYaCTHHUKH TPOLECCa BBICTYMAIOT «00sS3aHHBIMUY» cyObekTamu. C OJJHOI CTOPOHBI, 3aIIUTa IPaB U
3aKOHHBIX MHTEPECOB pEOEHKA JIOJDKHA OCYIIECTBIISATHCS COBMECTHO 3aKOHHBIMH IPEICTABUTEISMH,
OpPraHOM OIIEKH M IIONEYUTENbCTBA, IMPOKYPOPOM H CYAOM, HOCKOJIBKY HECOBEPIICHHOJICTHHUI
CaMOCTOSITENTHO HE MOKET 3alIUTUTh CBOM IpaBa B cyje. C Apyroi CTOpOHbI, HOPMBI IIPOILIECCYaTHHOTO
3aKOHO/IATEIIbCTBA JOJDKHBI 3aKpEIUIATh €IMHBIC MpOLECCyajbHbIE MPAaBUIA PACCMOTPEHHS el C
y4acTHEeM HECOBEPIICHHOJECTHUX, HAaIlpaBlIeHHbBIE Ha OOECIeYeHHEe WHTEPECOB peOeHKa, BHE
3aBUCHMOCTH OT CTaJIMH IpoLecca.
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