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OCOBEHHOCTHU MPUMEHEHHUSA TPETEMCKOI'O PASBUPATEJILCTBA TP
PASPEHIEHUU KOPIIOPATHUBHBLIX CITIOPOB, OCJTOXKHEHHbBIX THOCTPAHHBIM
SJIEMEHTOM

C.C. YekyJaen

OI'bOY BO «/lanbHeBOCTOUHEIH (enepaabHbI YHUBEPCHTETY, T. BnaanBocTok

Jnsi opraHU3allMOHHOTO YCTPOMCTBA W B3aUMOJACHCTBHS WHTEPECOB YYACTHHKOB KOPIOPATHBHBIX
OTHOUICHWH HEOOXOJMMO HX KAUeCTBEHHOE PEryJMpOBaHUE, HAMPaBICHHOE Ha JOCTHKEHHE KOHCEHCyCca
[0 BCEM CIIOPHBIM BOIIPOCAM, M YCTAaHOBJICHHE B3aHMMOBBITOJJHOTO COTPYIHHYECTBA, OCYIIECTBISIEMOTO
MyTEM HUBETUPOBAHUS MPOOJIEMHBIX CUTYAIMH, KOTOPbIE MOTYT B OOJbBIICH CTENEHU YCIOKHUTH HCXOA
nena. D(dexkTUBHBIM cocoOOM yperyaupoBaHUs CIIOpa MOKET OBITh MPUMEHEHHE COCTS3aTElIbHBIX
IpoLenyp, CpeArn KOTOPHIX BaKHEHIIEH albTepHATHBON CylneOHOMY pa3OHMpaTeNnbCTBY —SBISETCS
apoutpax (Tpereiickoe pa3dMpaTeasCTBO). B cTaThe aBTOPOM 3aTparuBaroTCS IPOOIEMHBIC BOIPOCHI
MpPUMEHEHHUsT apOUTpaXka, ONpeAeCHUus] MPEUMYIIECTB M HEJOCTaTKOB, Ha OCHOBE JCHCTBYIOIETO U
3apyOeKHOTO  3aKOHOAATEIbCTBA IPOBOJMTCS  aHANM3 TPOIECIYPHBIX MOMEHTOB  TPETEHCKOTrO
pa30buparenbCTBa, BBIIETICHHE OOIMMX XapaKTepHBIX CyOBEKTUBHBIX W OOBEKTUBHBIX KpPUTEPHEB
apOUTPabeNLHOCTH KOPIIOPATUBHBIX CIIOPOB.

Kniouesvie cnoea: kopnopamugnvie OMHOWEHUS, Mpemelickoe pazoupamenbcmeo, apoumpajicHoe
coenauienue, UHOCMPAHHBILL dTeMeHm, apoumpabenbHOCmb cnopd, 6HEUHEIKOHOMUYECKUEe OMHOUEHU,
npuMenumMoe npaso.

C Touku 3peHMs IMPaBOBOIO PEryIUpOBaHMUS KOPIOPATUBHBIE OTHOLIEHUS COCTOST B OOJbIIEH
CTENEHU U3 TUCIO3UTUBHBIX HOPM. BO3MOXKHOCTH BbIOOpaA Mpeaonpeneisier crneuuduky JaHHOro BUa
OTHOWIECHUHA. B pamkax JUCIIO3UTHBHOIO THIIA IIPABOBOIO PETYIUPOBAHHMS MOXHO OOHApPYXHUTh
COJMIAPHBIA THUN KOMMYHHUKAIMH, TMpeNnojiaralouii B3auMOJIEHiCTBHE CYOBEKTOB B (opme
COTPYIHMYECTBA B JOCTIDKCHHUH oOmmx wneneir [7, c. 63]. dopma B3aMMOACHCTBUS MEXIY
YYaCTHUKAMHM HE CTPOMTCS Ha JKECTKO HEPApXWYHOM BIIACTHOM IPEANMUCAHUHU, IOITOMY IIpHU
BO3HUMKHOBEHHH CIIOPHBIX CHUTYallUH JIOIYCKAaeTCsd JOCTHXKEHUE MHPHOIO  YPETYIUPOBAHMS
KoH(pauKkTa. Takke CyIIECTBYIOT U  JCHCTBYIOIIME HEONPEIEICHHOCTH B BOMPOCE KOHKPETHOIO
IIPUMEHEHHs IIpaBa, TaKHE, KaK HEOJHO3HAYHOCTh 3aKOHOJATENIBHBIX IOAXOJOB K pa3IMYHBIM
IIPAaBOBBIM KaTErOPHUSAM, PHUCK CYIIECTBOBAaHUS KOHKYPEHIIMHU B OTJEIBHBIX ACIIEKTaX KOPIOPATUBHBIX
OTHOIIEHUH, OTJEIbHBIC MTOJIOKEHUS 3aKOHOIATEIbCTBA, BXOIAIIME B IIPABOBYIO CUCTEMY Pa3IUYHBIX
rocyaapcTts. HecoMHEHHO, MPUHIMUIT AUCTIO3UTUBHOCTH MPOSBISAETCS B TOM, 4TO IIPABOBAasi HOpMa HE
KOHCTPYMPYETCSL B OZHOCTOPOHHEM IIOPSAJKE, a CO3aeTCsA IIyTEM CTOJIKHOBEHUS M COIIACOBAHMS
untepecos [10, ¢. 129]. IIpobaeMHBIM BOIIPOCOM B JaHHOM cdepe SBIIETCS HATUYHNE HECOBMECTUMBIX
UHTEPECOB: C OJHOW CTOPOHBI, CIEAYyeT IPUHUMATh BO BHUMAaHHME MHEHHME CaMOI0 YYaCTHHUKA
KOH(JIMKTA, C IpYrod — TOJIKOBaHHWE MPOOJIEMHOM CUTyallMH C MO3ULMU CBOETO0 KOHKYpeHTa. B aroii
CUTYyallUH IPUMUPEHUE MOXKET SBIATHCS BBIXOJOM U3 CTOJIb 3aTPYIHUTEIBHOIO IIOJOKEHHUS, HO B
ClIy4asix, KOrjJja CTOPOHBI HE MOTYT €ro JOCTH4Yb, NPUMEHSIOTCS COCTSI3aTEIbHbIE NMPOLEAYPHI, W3
KOTOPBIX MOXHO BBLAEIHTH apOUTpak (Tpereiickoe pazdoupaTenscTBo). Heo6xonuMo oTMETHTh, YTO
BOIPOC O TPUHLMIUAIBHOM BO3MOXHOCTH HCIOJB30BaHUS apOUTpaka Il pa3peleHust
KOPIIOPAaTHUBHBIX CMOPOB JOCTaTOYHO JABHO TUCKYTHPYETCS KaK B POCCHHCKOM, Tak M 3apyOexHOM
nokTpuHe. Mexay TeM chopMmupoBaHHash Ha ATOM OCHOBE IO3ULMS 3aKOHOZATENs OMNpeeliseT
BO3MOYKHOCTh BO30OYXKICHHS Jiefla B TOCYJIapCTBEHHOM CyJ€ M JIaJbHEHIIEro OTKa3a HCIOJIHHUTH
apOuTpaxkHoe pemenne. Takoe IPaBo ABMISETCS MPAMBIM cieacTBueM Hpio-Mopkckoil KOHBEHIMH
1958 r. [1], rme roBopuTcs, YTO B Clyd4ae, €ClIM OOBEKT CIopa HE SBISETCS TPEIMETOM 3TOTO
apOUTpaKHOTO pa30uparenbcTBa B COOTBETCTBUM C 3aKOHAMM CTPaHbI, €ro HEUCIOJHEHHE He
MPUBOAMT K JAOMOJTHUTEIBHBIM OOPEMEHEHHSM U HE BI€UYET KaKHX-JINOO CAaHKIIUH.

[Tonobnass oroBopka He ciy4yailHa, YYWThIBas, YTO B HAIIMOHAIBHBIX IPABOIOPSAJIKAX 3TU
BOMPOCHI MOTYT pelIaTbCs MO-pPa3HOMY, BO3HMKAas Ha CTaJuu Iepelauyd cropa B apOUTpax, MpHU
OLICHKE OCHOBAaHUU JJIsi aHHYJIUPOBAHUSI (OTMEHBI) apOUTPAaKHOTO PEIlIeHUs, Ha CTaJAUU TPU3HAHUS U



MIPUBE/ICHUS €r0 B UCIIOJHEHUE BBUAY NOTEHIUATbHON KOHKYPEHIIUU C KOMIIETEHIMEH HallMOHAIbHBIX
cynoB. [Ipu 3ToM PUHATO TOBOPUTH O CYOBEKTUBHBIX U O0BEKTUBHBIX KPUTEPUAX apOUTPaOEIbHOCTH.

CyObekTuBHasi apOUTPaOETHLHOCTh CBS3BIBACTCS C BO3MOXKHOCTBIO 3aKIIOUEHUS apOHUTPakHOTO
COTJIAIIEHUS] KOHKPETHBIMU CyOBEKTaMM, KOTOpas BBITEKaeT U3 O0medl MpaBoCyObEKTHOCTH,
OIpeeNsieMO MO JMYHOMY 3aKOHY Iopuaudeckoro wiu ¢usmdeckoro numa. [lo kpaitHeil mepe,
MOT00HBIN TIOIXO] POCIICKUBACTCS B EBpOTIEHCKO KOHBEHIIMY O BHEIIIHETOPTOBOM apOouTpaxke 1961
r. [2].

CyObexTiBHast apOUTPaOeTbHOCT TAK)KE CBA3BIBACTCS C ONPE/IEICHUEM BO3MOXHOCTH YJacTHsI B
MEXIYHapOAHOM KOMMEPUYECKOM apOUTpaxe rocyaapcTB, FOCYIapCTBEHHBIX OPTaHOB M FOPUIUIECKIX
JUI TyOJIMYHOTO IpaBa, KOTOpas oneHuBaercs mo-pazHomy. Tak, B CHIA u Hpane ¢dakrtuuecku
3aMpelieHo 3aKioueHrne apOuTPakHOTO COTJIAIIEHUsI MEXAY CTOPOHAMM, TOCYIapCTBOM U YAaCTHBIMU
mumaMu. B aTHxX cTpaHax YCTAHOBJICH NPSAMOM  3ampeT Ha 3aKI0YeHHEe IOJ00HOro poja
apOuTpaXHBIX  cornameHuii. B benbrum ke mpu aHamOTMYHON CHUTYallMd 3aKIIOYEHHE TaKOro
COTJIAIIEHUS JIMIIAMHU MyOJIMYHOTO IpaBa BO3MOXKHO TOJIBKO B CIIydae, €CIIM €ro MPeaMETOM SBIISETCS
paspelieHne CropoB, KOTOPBIC BBITEKAIM Obl M3 3aKJIFOUCHHS MM HUCIOJHEHUs norosopa [9, c. 71].
CymiecTByeT MO3UIMS, COTJIACHO KOTOPOH Takas MpaKTHKa OyAeT pacHpoCTpaHEeHa Ha BCE CTPaHBI.
Benp TexHomorumueckue W UHGOPMALMOHHBIE COCTABJSIONIME COBPEMEHHOW YelOBEYECKOU
UBWIN3AIUN OOBEKTHBHO MPUBOAAT K TI00ANM3AUN M YTBEPXKACHUIO HAATOCYAapCTBEHHBIX (HOpM
UH(POPMAIIMOHHOTO, 3KOHOMHYECKOTO KOHTpOIIA [6, ¢. 12]. Tem He MeHee OCTalOTCsl CTPaHbl, KOTOPbIE
MIPHUICP)KUBAIOTCS CBOCH 3aKOHOJATEIBHON JIMHUU M KAaKUX-TMOO OrpaHWuYeHUil B 3TOH chepe He
ycraHaBiauBarT. Tak, cornacHo cr. 721-3 Kommepueckoro konekca @panmuu 2000 r. BO3BMOXKHOCTb
nepegayd B apOUTpaX CHOPOB, CBA3AHHBIX C (DYHKIMOHUPOBAaHHEM KOMMEPYECKHX KOMIIaHHUH,
BKJIIOYAsl X POCITYCK U JIMKBUIAIMIO, PACIIPOCTPAHSIETCSA U HA TOCYapCTBO, ICHCTBYIOIIEE B KAUeCTBE
aKIMOHEpa TaKOM KOPIopaIyH.

Bce aT0 yka3piBaeT Ha HEOOXOJMMOCTh aHajin3a OOBEKTUBHBIX KPHUTEPUEB apOUTpaberbHOCTH
(ratione materiae), BRITCKAIOIIMX M3 CYIIECTBA paccMaTpuBaeMoro cropa. C 3Toi TOYKH 3PEHHUS BCE
rocyapcTBa MOXXHO TOJPA3ACTUTh Ha MPUICPKUBAIOLIMECS MPE3YMIIUN apOUTpaOeIbHOCTH
KOPIIOPAaTHBHBIX CIIOPOB, YCTAHABIMBAIOIINE OTACIbHBIC OTPAHUYCHHS B KAUeCTBE MPEIBAPUTEIHLHBIX
YCIOBUH AJIs peaiu3alliid TaKoro IMpaBa, C OJHOW CTOPOHBI, U OTHOCSAIINE KOPIMOPATUBHBIE CIIOPHI K
HCKJIFOYMTENIbHOW KOMIIETEHIIMM TOCYIapCTBEHHOTO cyna — ¢ apyrou. Tak, § 3 cr. 109 3akona
bpasumuun «O06 akumoHepHbIX oOmecTBax» 1976 r. mnpemycMaTpuBaeT, UYTO CIHOPBI MEXAY
aKIMOHEPaMHU U KOMITAHHUEH WIIM MEXKTy MaKOPUTAPHBIMU M MUHOPHUTAPHBIMU aKIIMOHEPAMH JTOJIKHBI
paspemiatbcsi apOUTpaXkeM B COOTBETCTBUU C YCTaBOM KOMIIAHMHM, YTO IO3BOJISET CAEIaTh BBIBOJ O
MaKCHUMAaJIbHO MIMPOKOM NMMPUMEHEHUH STON allbTePHATHBHOM MPOIETYPHI YPETYINPOBAHHSI CITIOPOB.

Cnenyer OTMETUTh, 4YTO TMO3MIMSA 3aKOHOAATEN M BBICHIMX CyJIEOHBIX HMHCTaHIMMH,
MPEJCTABISAIONINX TOJKOBAHHE COOTBETCTBYIONIMX HOPMATHBHBIX TPEANMCAHWA B STOM BOIPOCE,
UMeeT TEHJEHIUIO K HEKOTOPOMY CMSTYEHMIO, YTO OTYETIMBO JEMOHCTPUPYET IBOJIOLUS HMPAKTUKU
pazpemieHusi koprnopatuBHbix cropoB B OPI. Tak, ecniu B 1996 r. denepanbubiii BepxoBHblil cyn
yTBEpIKJall, YTO TpeOOBaHUS aKI[MOHEPOB K aklMoHepHoi kopropanuu (Aktiengesellschaft, AG) ummn
o0uiecTBy ¢ orpaHnyeHHoON oTBeTcTBEeHHOCThIO (Gesellschaft mit beschrankter Haftung, GmbH) moryr
paccMaTpUBaThCS TOJIBKO B TOCYIAAPCTBEHHBIX Cy/laX, TO COIJIACHO MOCTAHOBJICHMIO, MPUHATOMY B
2004 1., Ipu TPOLUIBIX YCIOBUSAX HEBO3MOXXHOCTH TEpeAaud Jieja Ha PacCMOTpPEHHE apOuTpaxka
IIPU3HABAJIACh TOT/IA, KOTJa rOCy1apCTBO 3aKPENMiIo 3a cOO0M HCKIIIOUUTEIbHOE MPAaBO HA BEIHECEHHE
peleH i TOCyJapCTBEHHBIME cyilaMu. Takoe mpaBo BO3HUKAET B CIydae, €CIIM Peub UIET O 3aKOHHBIX
MHTEpecax, KOTOPhIE 3aCIyKUBAIOT OCOOON 3aIUThl HE3aBUCUMO OT KaKUX-THMOO YaCTHBIX MHTEPECOB
[12, p. 151 — 153].

Crienuduxa KOPHOPATUBHBIX CHOPOB HAKJIAIbIBA€T OTIEYATOK M HA HEKOTOPbIE  aCIEKTHI
apOuTpaKHOTO  pa30uparenbcTBa, BKIOYas BeIOOp BuAa apOuTpaka, apOMTpOB, MecTa
pa3buparenbCcTBa, A3bIKa pa3OMpaTeNbCTBA, BbIOOpa MpaBa, MOJUIekKAIEro NMPUMEHEHHo, U T.I. YTo
KacaeTcs BbIOOpa BHIa apOuTpaxka, TO TMpaBa YYaCTHHKOB KOPIIOPATHBHBIX CIIOPOB 3/€Ch
CYIIECTBEHHO OTrpaHWYeHbl. B dYacTHOcTH, BO H30ekaHHE 3JI0YNOTPEOJIEHHH C HCHOJIb30BAHUEM
apoutpaxa ad hoc poccHiiCKHM 3aKOHOAATEIBCTBOM OBUIO YCTAaHOBJIEHO, YTO OHH MOTYT
paccMaTpuBaThCS TOJBKO B paMKax apOuTpaxa, aJMHHUCTPUPYEMOIO IOCTOSHHO JI€HCTBYIOIIUM
apOWTPaXXHBIM YYPEKICHHEM, CO3AaBa€MBIM TPH HEKOMMEPUYECKHX OpTaHU3aIMsIX, NPH YCIOBUU
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MOJTYYEHUS TTOCIICTHEH MpaBa Ha OCYIIECTBICHHE QYHKIIUMA MTOCTOSTHHO JICUCTBYIOIIETO apOUTPaKHOTO
YUpeXKICHHUs, TPeocTaBIsieMoro akTomM Muntocta Poccun [3].

Wrak, peanus3anus mnpaBa Ha BbIOOp BHJa apOUTpa)ka B OTHOLIEHMH KOPIIOPATUBHBIX CIOPOB
OyZeT CBOIUTHCS K ONPEAETICHUI0O KOMIIETEHTHOTO IIOCTOSHHO JEHCTBYIOIEro apOUTpaxka, dYTO
(akTHUECKH CHHUMAeT BONPOC O MeCTe pa3duparenbcTBa. B 3TOM cMbicie HEOAHO3HAYHO BBITJISIAUT
nosioxkeHue m. 7 cr. 7 ®3 Ne 382, cormacHO KOTOpOMY MECTOM apOuTpaka HpU PacCMOTPEHUU
yKa3aHHBIX B HEH CIIOPOB JIOJDKHA sABIAThCA Poccus. YuuThiBas, 4TO OrpaHUYEHUE YCTaHABIMBAETCA
TOJIBKO B OTHOILEHUH CIIOPOB, YIOMSHYTBHIX B JIaHHOM 4acTH, MOCBSAILIEHHOW BOIpOCaM BKJIIOUEHUS
apOMTPa)KHOTO COIJIAIICHUs B YyCTaB KOPIOPALMH, MOXHO CcJejlaTh BBIBOJA, YTO OOpalleHHe B
poccuiickuii apOuTpax sIBIsSETCS 00S3aTEeIbHBIM IPU HAJIMYUK COBOKYITHOCTHU CIEAYIOUIMX YCIOBHM:
1) ropuanueckoe auio co3aaHo B Poccutickoit denepanuiv U HEe SBISETCS MyOIHMYHBIM; 2) KOJIUYECTBO
aKIIMOHEPOB, KOTOPBIC 00JIaJaf0T TOJIOCYIOIIMMHE aKIUSAMH, HE JIOJDKHO OBITh 00Jiee OHOW ThICSYH; 3)
apOMTpa)KkHOE COIJIallleHUE BKIIOYEHO B €ro ycraB. BmecTte ¢ Tem B imTepaType HEpEenKO J1enaeTrcs
BBIBOJ] 00 OJIHO3HAYHOW TIPHUBS3KE BCEX KOPIOPATHBHBIX CIIOPOB C YYacTHEM POCCHMCKHX
IOPUINYECKHX JIMII K Tepputopuu Poccuiickoit @eneparuu [5, €. 23 — 27], 4TO MI0X0 COrNIacyeTcs ¢
ujeeil MOBBIIICHUS PUBJICKATEIILHOCTH POCCUICKON apOUTPaKHON CHCTEMBI, 0OCOOEHHO B COYETaHUU
¢ TpeOOBaHUEM K 00pa30BaHMIO U AEATEIBHOCTH apOUTpaKa.

Bonbiioe 3HavueHue Aisi OLEHKU apOUTpaOeIbHOCTH KOPIIOPATUBHOTO CIIOpa UMEET BHIOOD IpaBa,
MOJUIEeXkKAIEr0 NPUMEHEHHI0O HE TOJIBKO K CYIIECTBY CIOpa, HO M apOUTPaKHOMY COIJIAIIEHUIO,
KOTOpBIH OIpeAeNsieT He TOJIBKO CyAbOy CaMOro corjiamieHus, B BOIPOCax €ro AeHCTBUTEIbHOCTH, HO
U nocjenyolee Ipu3HaHue U UCIIOJIHEHUE apOUTpa)KHOTO perieHus. TeopeTuyecku A ITOro MOryT
ObITh McTiob30BaHkbl lex fori, lex contractus, lex arbitri 1 aBTOHOMUSI CTOPOH, HO BBIOOP MEXIY HUMH
HE CTOJb OJIHO3HAUYEH, IOCKOJBKY BONPOC O NPUMEHMMOM IIpaBe BBIBOJUTCS U3 TOJIKOBAHUS
MEX1yHApOAHbIX KOHBEHLIUH.

IInenym BepxoBHoro Cyna P® mpumen kK BbIBOAY, YTO IO CMBICIY NOAN. «a» I. 1 cT. V
KonBenuun OOH 1958 r. cienyer mpuHMMAarh BO BHUMaHHE aBTOHOMMIO BOJM CTOPOH, IPU 3TOM
Bepxosubiii Cyn PO ormeuaer, 4ro NpUMEHMMOE K apOMTPa)KHOMY COTJIALLICHUIO NPaBO MOMKET
OTJIMYAThCA OT IpaBa, MIPUMEHUMOrO K CHOPHOMY IPAaBOOTHOILEHHUIO, a TaKXKe OT BCEH Mpoueaypsl
apouTtpaxa [4].

B crTpaHax KOHTHMHEHTaJbHON CHUCTEMBbI IIpaBa Ha OCHOBE JOKTPUHBI cenapadesbHOCTH
apOMTPa)KHOW OrOBOPKM CyIbl PYKOBOJCTBYIOTCS TEM, YTO YCIOBHE JeMCTBUTEIILHOCTH
apOUTPa)KHOTO COTJIALIEHMs] OMpPENENsIeTCsl COIJIaCHO MpaBy  CTpaHbl, B KOTOPOH  IPOBOAMUTCS
apOUTpa, eCli, HEITOCPEICTBEHHO, OTCYTCTBYET COTJIAllleHHe O MPUMEHUMOM Ipase. bonee ruOkoi
B 3TOM OTHOIIECHUHU SIBISETCS cHUcTeMa OOLIero mpaBa, B KOTOPOM paccMaTpUBAETCs B KauecTBE
OOBIYHOTO YCJIOBHSI JIOTOBOpA, IMOUIMHHOE BOJeM3bsiBIeHHEe cTopoH [8, c. 140 — 148].
AnennsauuoHHbIN Cy[ AHIJIMM, ONMPAsCh Ha TOKTPUHAJIbHBIE MOJXOJbI, 00O03HAUYEHHBIE JIOPJIOM
M.JTx. Mactiiom u C.K. Boitnom [11, p. 63], chopmupoBan cBoii craHmapt, 0 KOTOPOMY MOKHO
OTIpEeACNUTh MPaBoO, KOTOpoe OyAeT MPUMEHMMO K apOUTpakHOMY coruameHuto. Tak, HeoOXoauMo
IIOCJIEZIOBATENbHOE YCTAHOBJIEHME: 1) HaJJIe)Kallero Ipasa J0roBOpa, B KOTOPBIM BKIKOYEHA
apOuTpa)kHasi OrOBOpKa; 2) HaJW4HMsi HaMEPEHUU CTOPOH YCTAaHOBUTH MO OTHOIICHHWIO K HEH WHOM
MPaBOMNOPSIOK; 3) HaIMUus HauboJiee TECHOM M peabHON CBSI3U ¢ KOHKPETHOH MPaBOBOM CHCTEMOM
(m. 17, 30, 32) [13] .

Bce BBIIEN3I05KEHHOE MTO3BOJISET NPUITH K CIEAYIOLUIUM BBIBOJAM:

1. CyObexTrBHas apOUTpadebHOCTH (ratione personae) KOpIopaTUBHBIX CIIOPOB CBsI3bIBaeTCA: 1)
C MPaBOCYOBEKTHOCTHIO (PU3NYECKUX M IOPUIMUECKUX JIUII, ONpPeAeIsieMOil 0 UX JTUYHOMY 3aKOHY; 2)
JOMYCTUMOCTBIO  y4acTHsl B MEXKIYHapOJHOM  KOMMEpUYECKOM  apOuUTpake ToCyIapcTB,
rOCYJapCTBEHHBIX OpPraHOB M IOPUAMYECKHX JIMIl ITyOJMYHOTO IpaBa, KOTOpas OLIEHWBAETCA I0-
pazHomy: oT ¢aktuyeckoro 3ampera (CLIA, Wpan) u ycTaHOBIEHHS HEKOTOPHIX OIpaHUYEHHH
(benbrus) no cBob6oaHOrO yuacTust (OOIBIIMHCTBO FOCYIAPCTB).

2. OObekTUBHBIC KpuTepuu apbOutpabensHocTH (ratione materiae), BbITEKarOIIMe U3 CYIIECTBA
KOPIOPaTUBHOI'O CIIOpa, IO3BOJISIOT TMOAPA3AEIUTh BCE TIOCyJapcTBa Ha IPHUIEPKUBAIOIINECS
MPEe3yMIIIUUA apOUTPadenbHOCTH KOpropaTUBHBIX criopoB (bpasunus, ®panuus), yctaHaBiIMBaroIIye
OTJENIbHBIE OTPAHUUYEHMS] B KAauyECTBE MPEABAPUTEIBHBIX YCIOBUH JUIsl pealu3alMd TaKoro IpaBa
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(Utamust, Poccuss, ®PI') u oTHOCSIIME KOPIOPATHUBHBIE CIOPHI K HCKIIOYUTEIBHOW KOMITETCHIIUH
rocy1apcTBEHHOro cyna (YkpanHa).

3. Cneuun¢uka KOPHOPaTHBHBIX CIIOPOB HAK/IaJbIBACT OTIEYATOK M Ha JPYrHe acHeKThl
apOUTpa)kHOrO pazOupaTenbCTBa, BKIIOUYas: 1) BeIOOp BuAa apOMUTpa)ka, BO3MOXKHOCTb KOTOPOTO
CYIIECTBEHHO OIpaHUYEHA B I10JIb3Y MHCTUTYLMOHHOIO apOuTpaka; 2) MecTo apOuTpaxa, KOTOpoe B
POCCHUICKOM 3aKOHOJATENbCTBE HCIIOJIB3YETCS B Y3KOM, KaK MECTO IPOBEICHHUS 3acelaHul, W
IIMPOKOM CMBICIIE, KaK TEPpUTOpHs rocynapcrsa; 3) BbIOOp MpaBa, MOAJIEKAIIEr0 IPUMEHEHHUIO,
KOTOpBIM MPU OTCYTCTBUU SIBHO BBIPQXKEHHON BOJIM CTOPOH B CTpaHaX KOHTHMHEHTAJIbHOW CHUCTEMBI
npasa, Kak IpaBmiIo, onpeaesiercs mo lex arbitri, a B crpaHax o0lero npapa Mo 4uHsIeTCs CTaHIapTy,
BbIpaOOTaHHOMY MPELEICHTHOMN MPAKTUKOM JIJIsl YyCTaHOBJICHUS! HCTUHHOTO HAMEPEHUS CTOPOH.

Cnucok JIMTepaTypsbl

1. Hero-Mopkckas KOHBEHIHS O MPU3HAHAN U NIPHBEICHAN B HCIIONHEHHE HHOCTPAHHBIX apOUTPaKHBIX
pemenwnii 1958 r. URL: http://base.garant.ru/10164637/ (nata oopamenns: 12.01.2021).

2. Esponeiickas KOHBEHIIUHU 0 BHEIIIHETOPTOBOM apOuTpaxe 1961 T. URL:
http://www.consultant.ru/document/cons_doc_LAW_2717/ (nata obpamenus: 12.01.2021).

3. Tlonoxenwne o mopsake co3gaHus U aesTedbHOCTH COBEeTa IO COBEPIICHCTBOBAHUIO TPETEHCKOTO
pasbuparenbcTBa: yTB. [Iprkazom Muniocta Poccun ot 20.03.2019 r. Ne 45, URL: http://www.pravo.gov.ru
(mata obpamenns: 28.03.2019).

4. Tlocranosnenue [lnenyma BepxoBHoro Cyma P® ot 10.12.2019 1. Ne 53 «O BBIITONIHEHUH CyJaMHu
Poccwmiickoit ®enepannu GyHKOHUNA COMEHCTBUS W KOHTPOIS B OTHOIICHWH TPETEWCKOTO pa3OWpaTenhcTBa,
MEXyHapOIHOTO KoMMepUeckoro apoutpaxka» // PI'. 2019. Ne 291.

5. AmmeB T.T., Comnoeix C.JK. HekoTopsie Bompocsl apOUTpaObensHOCTH KOPIIOPATHBHBIX CIIOPOB IO
HOBOMY 3akoHy 00 apOuTpake (TpereickoMm pasbuparenncTBe) // 3akoHbl Poccuu: ombIT, aHANW3, MPaKTHKA.
2017. Ne 4. C. 23 - 27.

6. bBapmun W.H. Kputepum >QQeKTHBHOCTH TroCyJapCTBEHHOTO YMpaBlieHHs U TII00ANbHOE
ynpaBieHdeckoe mpoctpancTso // 'ocynapctso u mpaso. 2009. Ne 3 C. 12 — 20.

7. 3aiitieB B.B., PeibakoB B.A. O Hayke rpaIaHCKOTO IIpaBa: METOJOJIOTHYECKHE M JOKTPUHAIBHBIC
acriekTsl // BectHuk CapaToBCKOI TocyiapcTBEHHOH opunnieckoi akagemun. 2016. Ne 4. C. 58 — 65.

8. Koctur A.A. Bompocel ompeneneHus mnpaBa, HPUMEHHMOIO K apOMTPaKHOMY COTJIAIICHHIO, B
MIPAKTHKE CTPaH KOHTHHEHTANbHON EBporbl u anrmuiickux cynos // 3akon. 2014. Ne 1. C. 140 — 148.

9. Komomuen A.U. [eiicTBUTENBHOCTh apOUTPaKHOTO COTJAIIEHUs Mo MpaBy Poccuu m 3apyOekHBIX
CTpaH: UC. ... KaHM. opuaI. Hayk. M., 2018. 227 c.

10. IIpumax T.A., 3aiineB, O.B. IlpuHIUN IHUCIIO3UTHBHOCTH KaKk OCHOBA PAa3BUTUS SKOHOMHUYECKHX
otHouieHnu // Bectauk banruiickoro dgenepansHoro yausepcureta uM. U. Kanra. 2014. Ne 3. C. 126 — 130.

11. Lord Mustill M.J., Boyd S. C. Commercial Arbitration. L.: Butterworths, 2001. 1435 p.

12. Roth F. ‘Arbitration and Company Law in Germany // European Company Law. 2015. Ne 3. P. 151 —
153.

13. Sulamerica Cia Nacional De Seguros SA & Ors v. Enesa Engenheria SA & Ors [2012] EWCA Civ
638. URL.: https://www.trans-lex.org/311350 (nara o6parenus: 12.01.2021).

06 asmope:

YEKVYJIAEB Cepreii CepreeBud — CTapiiuii mperoaaBareiib kKageapbl rpakIaHCKOTo MpaBa U mpoiiecca
Opunnueckoit mkonaer OIBOY BO «JlanbHeBocTOUHBIN (enepanbHbli YHUBEPCUTET», T. BIaguBOCTOK,
Poccust; enyrar Jlymbr [lorpaHMYHOrO  MyHHIIMIAILHOTO OKpyra IlpuMopckoro kpas; e-mail:
chekylaev@mail.ru

SPECIFICS OF THE USE OF ARBITRATION IN THE SETTLEMENT OF CORPORATE
DISPUTES, COMPLICATED BY A FOREIGN ELEMENT

S.S. Chekulaev

Far Eastern Federal University

High-quality regulation aimed at the organizational structure and interaction of interests of participants in
corporate relations is achieved by consensus on all controversial issues, and the establishment of mutually
beneficial cooperation, carried out by leveling problem situations that can complicate the outcome of the
case to a greater extent. One of the most effective ways to resolve a dispute in this situation may be the
use of adversarial procedures, among which the most important alternative to court proceedings is
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arbitration. The author examines the problematic questions of the application of arbitration, determining
the advantages and disadvantages, on the basis of the current and foreign legislation, an analysis of the
procedural side of the arbitration proceedings is carried out, the identification of general characteristic
subjective and objective criteria for the arbitrability of corporate disputes.

Keywords: corporate relations, arbitration, arbitration agreement, foreign element, arbitrability of the
dispute, foreign economic relations, applicable law.
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