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INPABO: BMEHIATEJIBCTBO NJIN KOHCEHCYC
A.A. BopoTHukoB

®I'BOY BO «CapaToBckas rocy1apCTBeHHAS IOPHUANYECKAs aKaIeMUs)

[IpaBo - camblii MOITHBIM U BMECTE C TEM, CJIOXHBIA U3 COLUATBHBIX PETYISTOPOB, KaK MO MEXaHU3MY
MPUHATHSA, TaK U 1O MepaM Bo3nedcTBHSA. Ero BMemaTensCTBO B OOIIECTBEHHYIO KH3HH HE BCETIa
ompaBganHo. Ho B Tex ciydasx, Korja 3TO HEOOXOAUMO, OHO JIOJDKHO OBITh OIpeIelIeHHBIM
KOMITPOMHUCCOM MEXK/Ty TOCYJapCTBOM H OOIIIECTBOM.

Knrouesvle cnosa: npaso, emewamenbcmeo, 0OWecmeo, MOpaib, 20CY0APCMB0, KOHCEHCYC, GIdACHb,
npasomeopueckuli npoyecc.

[IpaBo — kpaiiHOCTb. BHE BCSKOro COMHEHUS, MPaBO HEOOXOAWMO TOCYAApCTBY, TaKXKE Kak U
rocynapctBo — mnpaBy. OpHako, cOlManbHOE B3aUMOJCHCTBHE CTPOMTCS Ha HHBIX HOpMmax. OHu
0oJIbllle MpaBa, OHU HEPEAKO BBICTYMAIOT CYThiO mpaBa. OHU yalle BCEro MO Obl 3aMEHHUTH IPABO,
TaKk Kak ux coznaino oOmectBo. CoruanbHbie HOpMBI (0€3 MPaBOBBIX) HUMEIOT MHOTOBEKOBYIO
UCTOpUIO, OHU OoJyiee «BBIIACpXKaHBI», OHM OoJiee CIpaBeJIUBBI, U B 3TOM CMbICIe, OHU Ooiee
s¢dexTuBHbl. HOopmBI mpaBa B MX COBPEMEHHOM 3BYYaHHH — HPOAYKT HECKOJBKHX MOCIETHUX
crojetuif. Yaie Bcero, 3To MpaBWiia MOBEACHUS, YIOOHbBIE AJIS CYIIECTBYIOIIETO B TOT WJIM HHOU
[IEPUOJ] BPEMEHU T'OCYJapCTBEHHO-TIOJIUTHYECKOTO pexKUMa.

['ocynmapcTBo U 0OIIECTBO B pa3HbIE MEPUOABI CBOETO CYIIECTBOBAHMS MOTYT MUMETh Pa3IMuYHbIC
XapaKTEPUCTUKU COOTHOIICHHUS.

[Tpu HegeMOKpaTHYEeCKOM (TOTAIUTAPHOM) PEXKUME TOCYAAPCTBO MOJTHOCTHIO JOMUHHUPYET HaJ
obmecTBoM. B 3TOM ciydae mpaBo HE OTBeYaeT WHTepecaMm oOIiecTBa. DTOT BHJ COOTHOIICHUS
rapaHTUpyeT Jullb «0e30eqHoe» CyIIeCTBOBAHWE MPAaBAIIEro Kilacca U PEryiupyrollero Bce
MpoIecChl HA3HAYEHHOTO YNHOBHUYECTBA. FIMEHHO OHO IIEHTPAIM30BAaHHO YIPABISET BCEMHU chepaMu
oOmiecTBeHHOM KU3HU. [IpaBo ke, 10CTaTOYHO KECTKO PEryIrpyeT IKOHOMUYECKHE, IOTUTUYECKUE U
Jake TU4HbIe oTHOMEeHHsE. OHO HEeONpaBJaHHO BMEIIMBAETCS B Jiea 00mIecTBa.

[Tpu BTOpOM, NEMOKpPATHYECKOM BapHaHTE COOTHOLIEHHs, pPOjb TOCYAapcTBa OTpaHUYEHA, U
MOJINTUYECKAsl cucTeMa oOIlecTBa JAa€T BO3MOXHOCTh AKTUBHOIO CYIIECTBOBaHHS Pa3zHOTO poja
o01ecTBeHHbIX (opM. B skoHOMHKe — peanbHOe MHOrooopaszue GpopM COOCTBEHHOCTH M CO3/1aHUE
YCIIOBUM 1711 CBOOOJHOM KOHKYpPEHLIMHU. B mMOnMTHKE TOpXKECTBYeT MHOTOMApPTHilHAs cucTema,
MHOT'OYHCIICHHbIE OOlLIecTBeHHbIe O00beAuHeHus. [IpaBo »3TOro mepuoAa MpOBO3IJIAIIAeT U
rapaHTUPYET TOP>KECTBO JTUYHOCTH, €€ IIPaB U CBOOO B «CIIOPE» C TOCYJAPCTBOM.

CymecTByeT M TpeTUH BapHaHT COOTHOIIEHUS — 3TO B3aUMOJCHMCTBHE, KOHCEHCYC U
KOHcoJuaanusi oOIlecTBa M rocyJdapcTBa Ha YPOBHE IMpaBa U CTPYKTyp ympasieHus. Coznaercs
elrHas CUCTeMa DPEryJIMpOBaHUS HAa OCHOBE KOHCEHCYCa M KOHCOJHMIMPOBAHHOIO C COLMATbHBIMU
HOpMaMH - Ipasa.

B HekoTOphIX ciyyasix yxoJ OT MpaBa, 3HAMEHOBAJ Obl YXOJ OT TOCYIapCTBEHHBIX CTPYKTYD,
dbopmasibHO TIpPUKpBIBAOIIUXCS WM. C TOPKECTBOM COIMATIBHBIX HOPM OOIIECTBO JUIIMIOCH ObI
Ype3MEpHOro rocynapcTBeHHoro fapneHus. «OcnabiaeHue» mpasa MpHUBeNo Obl K POCTY COLMATbHON
aKTUBHOCTH.

OO011ecTBO COCOOHO CO3AaBaTh HOBBbIE MHCTUTYTHI, CBA3M U OTHOIIEHUS. OTCyTCTBHE 0CO0OTO,
JIABJICIOIIETO «TOCYJAapPCTBEHHOIO (haKTopa» HEpEeIKO CO3AaeT HOBYIO pealbHOCTh. lcue3HoBeHue
HaBsI3aHHOW M3BHE OOIIECTBY BOJIE M BO3HMKHOBEHHE, OCHOBAHHOM Ha COIMAJIBHBIX HOPMax BOJIE,
MpeoOpa3uT HE TOJBKO OOIIECTBO, HO M BOCCTAHOBUT (PYHKIMOHAIBHYIO pOJIb TOCYIapCTBa.
ITpeoOpa3oBaHue rocynapcTBa JOJKHO UATH Y€pe3 OTKA3 OT CYIIECTBYIOIIETo Mpasa (B TOH €ro 4acTH,
KOTOpas ObLIa HE COTrIacoBaHa C 00IIECTBOM), BOCCO3/IaHNE UICTUHHOI'O COLIUAJILHOTO YIPaBIEHUS.

OObmecTBeHHas Bojsi OoJiee MporpeccuBHa, 0ojiee Mpeodpa3yomia, 1 UCTOPUUECKH OIpaB/IaHHA.
TopkKecTBO JTOJITOBPEMEHHBIX COIUAIBHBIX (OOBIYHBIX, PEIUTHO3HBIX U JPYrUX) HOPM CO3/aeT
NpaBUJIbHBIE O0pa3bl ACHUCTBUS, HE MPOTUBOpEYAIINE HCTOPHYECKOMY Xoay Bemied. CoruanbHOoe
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PEryJIUpOBaHHUE Yepe3 «HMHbIE HOPMbD» (HEMPaBOBbIE) €CTh UCTOPHUUECKOE COECTUHEHHE YEeIOBEUECKOM
MYJIPOCTH C pealbHON CUTYyalMell, TEM WM UHBIM OTPE3KOM B UCTOPUU CTPAHBI.

BMmemaTtenscTBO XapakTepu3yeTcss BTOP)KEHHEM B YbU-THOO Jeia, OTHOILIEHUS, AESTEeNbHOE
yuyacTue B HuUX. [py0oe BMeIIaTeNbCTBO MpaBa B IOBEACHUE KAXKIOro wieHa OO0IIecTBa HE
€CTECTBEHHO, OHO IPOTUBOPEYUT 4YEIOBEYECKOW MpHpoae. DTO OJAMH U3 OCHOBHBIX MOCTYJIaTOB
MHOT'OYHCIIEHHBIX TEOPUM, JOKTPHUH.

OTKIIMK Ha 9TO CYIIECTBYET U HAa YpPOBHE MHBIX COI[MAIbHBIX HOpM. Takke Kak U MpaBo, OHU
IBITAIOTCS] ABOJIOIMOHHO M3MEHUTH HEA(PPEKTHBHOCTh B YNPABJICHUH, HO C MHOH — HPABCTBEHHOM,
MOPaIbHO-ITHUECKON TOYKH 3pEHHUs. DTO JHIIb pa3Hble BapUAHThl OCO3HAHMS JIEHCTBUTEIBHOCTH,
[I03TOMY OHHM MOT'YT HE TOJIbKO B3aUMOJEICTBOBATh, HO U IPOTUBOPEUUTH IPYT IPYTY.

BMmemaTenbcTBO MpaBa B KH3Hb YEIOBEKA MOKHO IMPHU3HATh ONpPaBlIaHHBIM, B Cily4ae, KOTia
HOpMa IpaBa «KOIHUPYET», MOBTOPSAET COLMAIBHYIO HOPMY. ODTO OTHOCUTCS M K TEM IIpaBHJaM
MOBE/ICHUS, KOTOphIE O0OECIeYnBalOT peryasTUBHYIO ¢yHknuio. OpHako, HE Bcerma clieayer
TOPOIIUTHCS C CO3/IaHUEM HOBBIX HOPM, TaK KaK M30BITOYHOE MPABOTBOPUECTBO — 3TO OMPEACICHHOE
M3MEHEHUE B TOM WM UHOU 001IecTBEHHOM cucteme. M u3meHeHune xots Obl OJJHOTO U3 KOMIIOHEHTOB,
BJICYET U3MEHEHUE BCE CUCTEMBI.

[TpaBo ecTh KOHCTPYKT TOCYJapCTBa, rocyAapcTBEHHOM Bosid. ColnanbHbIE e HOPMBI SIBIISIFOTCS
IIPOJYKTOM OOIIECTBA U, CIEI0BATENIbHO, 3[I€Ch Mbl HE MOKEM FOBOPUTH HU O KAKOM BMEIIATENIbCTBE.
DT HOpMBI C(HOPMHUPOBAIUCH HA OCHOBE JIOJITOBPEMEHHOTO IMPUMEHEHMS, OHU «OTHUIM()OBAHBD)
OOIIECTBOM, OHHU €T0 CTPYKTYPUPYIOT H MO3BOJISIIOT IBUTATHCS YBOJTIOIIMOHHO.

[TpaBo HeoOXoaMMO, KOTJa OOIECTBEHHAs KU3Hb CTAHOBUTCA HEMBICIMMOW Oe3 ero HopMm. B
3TOW CUTYyallMu UMEHHO IIPAaBO JOJKHO CTaTh OCHOBOM IpaskJJaHCKOTO coryiacus u Mupa. B ero Hopmax
JOJKHBI OBITH OTPa)KEHbI MPOMUCHBIE MCTHHBI JIEMOKPATUYECKUX MPOILECCOB. TOUKH 3peHus, Kak
o0IIecTBa, Tak M TOCYIapCTBEHHOW BIIACTH MOTYT OBITh HE OECCHOPHBIMH, COACPKAIIMMHU TE MU
WHBbIE OLIMOKH, HETOYHOCTH, NpoTuBopeurs. OHM HE AODKHBI HAXOAWTh OTPAKEHHUS B IIpaBe.
KoHcencyccHoe mpaBo HE MOXKET BbIpakaThb KpallHME TOUYKHM 3pEHHs TOCYIapCTBEHHOM BJIAacTU U
obmiectBa. Koncencyc (s1aT. CONSENSUS — coriacue, eqUHOIYIINE) — CIIOc00 pa3pelnieHns KOHPIUKTOB
IpU TNPUHATUM PEUICHUH; TNPUHATHE pelIeHHs Ha OCHOBe oOuiero coryacus. [IpaBo noikHO
COJIep>KaTh JHUIIb KOHCOJMUAMPOBAHHYIO BOJIO U OBITh 00pa3loM KOMIpPOMHUCCA. DIEMEHTHI
HECOBIMA/ICHUS O3UIMI BHICTYIIAI0OT OCHOBOM /111 BCEHAPOJAHOI0 OOCYKICHUS.

B ycnoBusix n1€MOKpAaTHYECKOrO rOoCyAapCTBa KOHCEHCYC IOCTUTaeTCsl Ha OCHOBE JMCKYCCUH B
BBICIIMX TPEACTaBUTEIbHBIX OpraHax BiacTh (KyJa OOIIECTBO JEJIETUPYET CBOMX UJIEHOB),
NPUBOASIICH K o0O0IeMy COIJlacuio, K €IWHCTBY HOpM. JlMajory MJOJDKHBI MPEeIIecTBOBATh
MHOT'OYHCJICHHbIE KOHCYJIbTALlUH, IEPETOBOPHI BO BCEBO3MOXHBIX (PPaKIMIX, KOMUTETaX, KOMUCCHSIX
U T.11. IMEHHO Tak poxaaroTcs GopMyIbl KOHCOTUAUPOBAHHOTO MPaBa roCy1apcTBa ¢ OOIIECTBOM.

[IpaBoBass KynbTypa MNpEACTaBUTENECH BBICIIMX OPraHOB BIACTH MOXKET CIYXXHTb OCHOBOM
B3aMMOIIOHUMAHUS, ONPEAEICHHOTO B3aUMOCOIMKEHHSI TO3ULUH.

[IpoTuBOCTOSIHME, MHOTOYHCICHHBIE PAa3HOIIACUs, MAaHUIYJSAIUS OOIECTBEHHOIN BOJel KpaiiHe
HEeMpOJYKTUBHBI Ul co3JaBaeMoro mpasa. [IpaBo, cozgaHHOe B pe3yibTaTe HoOenbl OAHOM U3
KOHKYPHUPYIOIIUX CTOPOH (B BHJYy KOJMYECTBEHHOI'O IPEUMYLIECTBA B TOT WJIM WHOW IMEpUOJ
BpeMeHH) OyneT HedaPEeKTUBHBIM B TPUMEHEHHH.

Enunenue B3rIs110B, MO3UIMI 00IIECTBA U TOCYAPCTBA — CIIOKHBIA, MHOTOYPOBHEBBIH TPOIIECC,
HO MMEHHO OH II03BOJIIET CO3/1aTh HEMPOTUBOPEUYMBOE MpaBo. Uepe3 KOHCEHCYC M HEOOXOIUMBIH
KOMIIpOMHUCC Ha 0a3e coUualbHBIX HOPM, KPUTUKY MO3MIMH W NPEAbIIylIUX HOPMaTHBHBIX
YCTaHOBJIEHMM CO3[1a€TCsl NIPaBO yCTOMYMBOIO 3BOJIOLMOHHOIO pa3BuTusA. VIMEHHO mo3TOMYy,
YCTaHOBKAa Ha KOHCEHCYC M KOHCOJHMJALMIO JIOJDKHA CTaThb MCXOJHOM i MpelcTaBuTeNen
3aKOHOJATEIbHON BIACTH. DTO CTAOMIM3UPYET HE TOJIBKO MPABOBYIO, HO M MOJUTUYECKYIO CUCTEMY
obmectBa. OOpamenne K pedepeHayMy, K KaKIOMY TPaXJAaHUHY CTpPaHbl MO3BOJIMT IMPEOJ0JETh
J00BIe TPOTUBOPEUHS 00IIECTBA M TOCYAapCTBa.

ConmanbHOE CyIIECTBOBaHNE HEMBICIMMO 0e3 mpaBa. Tak 4To ke ecTh MpaBo B XKHU3HU 0011ecTBa?
OTO0 BMENIATEIbCTBO B €r0 MOBCEAHEBHBIM PUTM WM CO3[aHHE 3TOr0 PUTMA, PETYJIUPOBAHHE €ro
OCHOBHBIX B3auMoJieiicTBuii? IIpaBo pa3bequHseT Wi 00beJUHIET 001ecTBO?

B pa3nHble ucropuyeckue SMOXH, MEPHOJBI ATO MPOHUCXOIUT IMO-pa3sHOMY. JTa 3aBUCHUMOCTH
MIPOMCTEKAET OT TUIA TOCYAApCTBa, C KOTOPBIM B3aMMOAEUCTBYET 001IeCTBO, (hOPMBI €ro MpaBICHHUS,



MOJINTUYECKOTO0 pPEeXMMa M Macchl MHBIX (axTopoB. Kazamoch Obl, poxkaasch B HeIpax camoro
o011ecTBa, MpaBo JOHKHO BBIPAXKATh €ro BOIO. IMEHHO OHa CriocOOHA KOHCOJIUAUPOBATH OOIIECTBO,
PYKOBOIUTH €ro noseaeHueM. OHa He T0JKHA ObITh HaB3aHHON OOLIECTBY U3 BHE, OHA JOJKHA OBITH
co3llaHa M obeperaeMa CTPYKTypamH, JEIEeTHPyeMbIMU OOILIECTBOM, TO €CTh OpraHaMU BEPXOBHOM
Biactu. MIMeHHO uepe3 mpezcraBuTeneil 00uecTBa, 00JCUEHHBIX YK€ FOCYAapCTBEHHOM BIACThIO U
POXKIAIOTCS T€ PEIICHUS, KOTOPhIE KOHCOIUIUPYIOT OOIIECTBO U FOCYAapCTBO, COIMATBHBIC HOPMBI U
MIPaBOBbIE, CBUIETEILCTBYIOT 00 UX HEIPOTUBOPEUUBOCTH.

Opranbl 3aKOHOAATEIILHON BJIACTH, BO3BOJSIIUE B 3aKOH BCE OO0JIbIIEE KOIMYECTBO MOPATIbHBIX
YCTaHOBJICHHH, CITIOCOOCTBYIOT €MHEHHIO OOIIECTBEHHBIX U TOCYAAPCTBEHHBIX CTPYKTYP.

MHOTOYpPOBHEBBI  TPABOTBOPYECKUN MPOIECC JJOKEH CrocoOCTBOBaTh  A(P(EKTUBHOMY
BMEIIATENLCTBY B OOIIECTBEHHYIO >KM3Hb. BMecTe ¢ Tem, cCiOXkHas pa3HOIUIAHOBAs COIMAJIbHAs
JICHCTBUTENLHOCTh TOpa3go Ooraue MHOTHX TPAaBOBBIX KOHCTPYKIIMM W YCTAaHOBJICHWH. 3amada
«3aKOHOJATeNs1» COCTOUT B TOM, 4YTOOBI BOBpEMs OTpearupoBaTb Ha BO3HUKAIOIIME COOBITHS,
HAMETUBILHECS TEHICHIINU, U3MEHEHHS.
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LAW: INTERVENTION OR CONSENSUS
A.A. Vorotnikov
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Law is the most powerful and at the same time, the most complex of social regulators, both in terms of
the mechanism of adoption and in terms of measures of influence. His interference in public life is not
always justified. But in cases where it is necessary, it should be a certain compromise between the state
and society.
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