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O HEKOTOPBIX HPABCTBEHHO-IIPABOBBIX KATEI'OPUSAX B I'PA’KJAHCKOM
ITPABE POCCHUHA

H.A. Kpycc

®I'BOY BO «TBepckoii rocy1apcTBEHHBIH YHUBEPCUTET», T. TBEph

B cratse mccnenyroTcs BOOPOCH! BIMSHUS STHYECKHX KAaTErOpUil Ha pa3BHTHE HOPMAaTHBHO-TIPABOBBIX
OpeAnucaHnid B TpaxIaHCKoM mpaBe Poccun. OTpakeHHe HOPM MOpadH U HPABCTBEHHOCTH B
OTEYECTBEHHOM YaCTHOM TIpaBe CIIOCOOCTBYET YCTAaHOBIIEHHIO OajaHca WHTEPECOB CyOBEKTOB
TPaXJAaHCKUX MPAaBOOTHOMICHUH. BKiroueHne B 3aKOHOAATENBCTBO 3THUKO-NPABOBBIX KATETOPHHA MMEET
MIOJIO’KUTENNBHOE BIIMSHUE Ha CTAHOBJICHHE U pa3BUTHE CyneOHOM npakTuku B Poccun.

Kniouesvie cnosea: nopmvi mopaiu u HpagCmMEEeHHOCMU, NPUHYUN O0OPOCOBECIIHOCU, PA3YMHOCMDb,
CnpageoIu8oCcma.

[TpoGiiemMa cooTHOIIEHUS MTpaBa U MOpaJId MHTEPECOBaIa YEIOBEYECTBO BCETAa. 3aKperuieHue u
pacrpocTpaHeHHe uaeu 0co00i EHHOCTH OCHOBHBIX IPaB YEIOBEKa IMPUYMHOKUIIO HHTEPEC K ATON
npobiematuke. J[OCTOMHCTBO JIMYHOCTHU CTajO IEHTPAIbHBIM 00BEKTOM B cepe 3aKOHOAATEIHHOTO
PETYJIMPOBAHMS TIOCIICTHUX JECATHIICTUH.

[Tpupona mMopanu — HENPOCTONW BOMPOC, KOTOPBIA, C OJHON CTOPOHBI, SBJISETCS OYEBHIHBIM,
OJTHAKO OJTHOBPEMEHHO — IITyOOKUM U TPEOYIOIINM Pa3HOCTOPOHHETO No1Xoa. Tak, B «0TeYECTBCHHOU
JUTEepaType Mo- MpeKHEMY JOBIeeT cPOopMHUpPOBaBIICeCs B MPEALICCTBYIONIYIO 3MOXYy MHEHHUE, YTO
MOpab — 3TO JYXOBHO- MPAKTHYECKOE OTHOIICHHE YelIoBeKa K Mupy. OHAKO ¢ IPEBHEHIIINX BPEMEH
710 HAaC JOLUIO MHEHHME KOH(YIIMAHIIEB, yCMAaTPUBABIIMX HMCTOYHHK MOpaiu B «BeneHusix Hebay, u
Cokpara, HEe CKpBIBABIIETO JaXKe Mepe]] JIUIIOM Cy/a, YTO OCHOBA JOOPOJIETENTH — €r0 COOCTBEHHBIN
BHYTpeHHHH “memMon”» [8, c. 28].

W B coBpeMEHHOW IUTEpaType CYMECTBYET OMNMO3UIIMOHHOCTh MHEHHH 1O IOBOAY CYITHOCTHU
Mopaiu. Bmecte ¢ TeM COBEpIIEHHO OYEBUHO, YTO MOPAJb [0 CBOEMY COACPKAHHUIO KaK PETyIsTOp
COLMAJILHOW JKU3HH 3aHUMAET OTACILHOE MECTO B CHCTEME COIMAIBHBIX HOPM. OTpHIIATh €€ BIUSHUC
Ha TOBEJCHUE 4YelIOBEKa OEeCCMBICIIEHHO. Takue MOpalibHbIE KaTerOpUHU, Kak «I00po» U <«3Ioy,
«CTIPaBEAIIMBOCThY», «OTBETCTBEHHOCTH» W JAPYTHe, MO3BOJIAIOT OIEHUTHh UYEJIOBEUYECKHE MOCTYIKH.
OpHako, HECMOTpPS HAa TO, 4YTO MOpajdb CTOWT HAJ Cyryoo TpPYIIOBBIMH, OTPACIICBBIMH,
KOPIOPaTUBHBIMU M MHBIMH WHTEPECAMH, HENb3sl HE OTMETUTh Pa3HOE €€ MPOSBICHUE B KOHKPETHBIX
MPETIOKEHHBIX HCTOPHUECKUX YCIIOBUSAX KH3HHU OTACITBHBIX OONIHOCTEH JTFO/ICH.

W3 HOpM moBeneHHs cHOPMYIUPOBAHBI HOPMBI MpaBa, a CYObEKThI, HAPYIIAIOIINUE 3TU HOPMBI,
«BCTYIAIOT B CEPhE3HBIH KOH(MIMKT € roCyaapCcTBOM, o0miecTBoM, cormymom...» [9, c. 9]. B.E.
TaneiHeB B naHHOW paboTe TOBOPHUT, MpaBaa, O HOpMaxX MOBEACHUS, a HE HOpMax MOpald, H3ydas
BOIIPOC PETYJIMPOBAHMSI CITYKEOHOTO ITUKETA B MOJIUIIUH, OJHAKO TPEJCTABIISICTCS, YTO UMECHHO HOPMBI
MOpadl ¥ HPAaBCTBEHHOCTH CYIIECTBEHHO BJIHSIOT HAa TOBEJIEHHUE JIIO/CH, TaK KaK OHH (OKHBYT» B
co3HaHuu Jrojen. [To kpaitHel Mepe, 3aKOHOIATENbHOE 3aKPEIJIEHHE HOPM MOBEJICHHS TIOYTH BCErAa
COIIPOBOXAAETCS MOPATbHO-HPABCTBEHHOM OILIEHKOW CO CTOPOHBI obOmiecTBa. CrieayeT MOAYepKHYTh,
9TO B3MJBSII HA MOpPalh Kak CaMOCTOSITCIBHBIA HMCTOYHHMK IpaBa  SBJISCTCS JOCTAaTOYHO
pacipoCTpaHEHHBIM.

He Bcrymaro B AMCKYCCHIO IO BOIPOCY COOTHOIIEHHS MPaBa U MOPAIH, XOTEIOCh ObI OTMETHUTH,
YTO HOPMBI MOPAJIH HAXOJIAT OTPAKEHHUE B PA3TMUHBIX OTPACISAX POCCHICKOT0 3aKOHOJaTeNnbeTBRa. Jlaxke
B [IpeamOyne Koncturynuu Poccuiickoit @enepanuu (ganee — Koncruryuust PO) Mbl BUIUM IPOYHYIO
CBSI3b MPABOBBIX M MOPAIBHBIX yCTOEB. B ocHoBomomararommx mnonoxkeHusx Koncrurymuu PO
pacKpbIBaeTCs yKazaHHasi B3aUMOCBsI3b. OCHOBHOM 3aKOH Ja€T COOTBETCTBYIOIINHN ITOCHUT OTPACICBOMY
3aKOHOAATENBCTBY, MOCKOJIbKY MPAaBOBOE MPU3HAHHE CBOOOJBI M JOCTOMHCTBA JIMYHOCTH SIBIISETCS
HEOOXOJIUMBIM YCIIOBUEM HOPMAIBHOTO OBITHS JUYHOCTH B COBPEMEHHOM JEMOKPATHYECKOM
rocynapctse. Ocoboe 3HaueHue, Ha Halll B3I, TPUOOPETaeT BOMPOC 00 OTPAKEHUHU HOPM MOpAIId U
HPAaBCTBEHHOCTH B  TPAXTAHCKOM, YrOJOBHOM, TPYAOBOM, CEMEHHOM, TIPOIECCyaTbHOM
3aKOHOAATENbCTBE. VIMEHHO STH OTpaciy 3aKOHOAATENhCTBA M TpaBa HamOOJIee TECHO CBS3aHBI C
MOpAJIBIO.



«[Toanep>kka MOpaJid MPaBOM B COBPEMEHHOM POCCHIICKOM 3aKOHOJATeNIbCTBE BUHA HA IIpUMeEpe
TaKWX HOPMATHUBHBIX TPABOBBIX aKTOB, Kak, Hampumep, YK P® (. 25 «lIpectymieHus npoTus
3I0POBBSl HAceNeHHWs W OOIEeCTBEHHOW HpPAaBCTBEHHOCTH»), Komekc P® 00 amMUHHCTpaTHBHBIX
npaBoHapymeHusx (cT. 1.2 «3agaun 3aK0OHOAATENbCTBA 00 aIMIUHUCTPATUBHBIX ITPABOHAPYIICHUIX ), B
YHCIIe KOTOPBIX 3HAUUTCS M TaKas 3aja4ya, Kak 3aliTa o0IeCTBEHHOM HpaBCTBEHHOCTUY [6, ¢. 34].

Cnenyer yka3aTb Ha OCOOYIO pOJIb HOPM MOpaJd U HPABCTBEHHOCTU B perjaMeHTalUU
Ipa)x/IaHCKO-TIPABOBBIX OTHOIIEHUH. B nepByto ouepeab OHU HAXOAT OTPAKEHHE B OCHOBHBIX Hauagax
IPaXJIaHCKOI0 3aKOHOJATeNbCcTBA. M 31ech 3TO HE TOJNBKO NPUHLUII PAaBEHCTBA YYaCTHUKOB
IPaXJIaHCKUX MPABOOTHOIICHUM, MPUHIUI CBOOOABI JIOTOBOpPA, HO MPAKTUYECKU BCE MPUHIUIIBI
MIPEJICTaBISIOT CO00M pe3yabTaT OTPAKEHUSI HOPM MOpPaJId U HPaBCTBEHHOCTH.

O6parumcst k Konuenmuu pa3BuTHs IpakJaHCKOTO 3akoHOJaTenbcTBa Poccuiickoit deneparu
[4]. Jo 2009 r. B I'paxkmanckom kogekce PD (mamee — 'K PD) orcyrcTBOBan Takod MPHHIKI Kak
I00pOCOBECTHOCTh. B HOpMax TIpa)IaHCKOTO 3aKOHOAATENbCTBA BMECTE C TeM YKa3bIBAIOCh Ha
I0OPOCOBECTHOE MOBEICHNUE YYACTHUKOB OTENIbHBIX IPasKJaHCKUX IPABOOTHOIICHUHN, TAK)KE MPAKTUKA
XO35IIICTBEHHOM J1€ATENbHOCTH TpeOoBaia BKJIIOUEHHUS 3TOro npuHuuna B oodume nonoxenus ['K PO.
JIoGpOCOBECTHOCTh ~ JOJKHA  pPacHpOCTPAHSATHCS HA  JCHCTBUS  yYAaCTHUKOB  TPa)KIaHCKHUX
MIPABOOTHOIICHUH MPH: «a) YCTAHOBJIEHUH MIPaB M 0053aHHOCTEH (BeleHHEe IEPErOBOPOB O 3aKII0UEHUT
JIOTOBOPOB U T.J.); 0) IpuoOpeTeHn: MpaB 1 0053aHHOCTEN; B) OCYIIECTBICHUH MPAB U HCIIOIHEHUU
o0si3aHHOCTEH; T) 3ammre mpas. lIpuHIMIY HOOPOCOBECTHOCTH MOJDKHA IMOMYMHATHCS W OICHKA
COZIepKaHUs TIpaB U 00sI3aHHOCTEH CTOpOn» [6, ¢. 34].

CopnepxaHue JaHHOTO NPUHLHMIIA IPEAIoJiaraeT, YyTo MPU YCTAaHOBJIEHHM, OCYHIECTBIEHUU U
3aIUTE TPAXKIAHCKUX MPAB M MPU UCIIOJIHEHUH TPAXIaHCKUX 00SI3aHHOCTEH YYAaCTHUKHU TPaTaHCKHUX
MIPABOOTHOIICHUH JOJKHBI IEHCTBOBATH JOOPOCOBECTHO, T.€. OJIarokenareasHo 1 yecTHO. C HeTaBHUX
nop B cT. 10 'K P® 3akpemnnieHo, 4To J0OpOCOBECTHOCTh YYACTHUKOB IPAXKIAHCKUX MPABOOTHOILICHHIH
U Pa3yMHOCTb MX JEUCTBUH Ipeanoaratorcs: « HUKTo He BlpaBe W3BIEKATh IPEUMYILECTBO U3 CBOETO
HE3aKOHHOTO WJIM HemoOpocoBecTHOro moBeneHus» [1]. Ilo obmemy mpaBway . 5 cr. 10 'K P®
NO0OPOCOBECTHOCTh YYAaCTHUKOB TIPAXKAAHCKMX IPABOOTHOIIEHUH U Pa3yMHOCTb HUX JAEUCTBUU
MIpeIoiararoTcs, Moka He JokazaHo uHoe. Tak, mpuBeneM mnpumep. B permenun ApOuTpaxHOrO cyna
[Tepmckoro kpast oT 9 utons 2016 1. o aeny Ne A50-7853/2016 ycraHOBIIEHO, YTO OTBETUHMK HE OTLIATHII
BeCb 00BEM YCIYr MO TMOCTaBIEHHOW AnekTpodHepruu. OO0s3aHHOCTH OTBETUYMKA 10 OIUIaTe
ANIEKTPOIHEPIUU BBITEKAET U3 CIOKUBIIUXCSI MEXK/y UCTIOM U OTBETUUKOM JIOTOBOPHBIX OTHOIIEHUMN
[3].

Jlannblil npuMep u3 cye0HOM MPAKTHUKU YKa3bIBA€T HA HEOOXOIUMOCTh COOJIIOICHUS MPUHIUIA
nobpocoBecTHOCTH. BMecTe ¢ TeM 3akoHOAATeNb elle He BhIpadoTan KpUTepUeB OTHECEHUS JelCcTBUI
YYaCTHUKOB  TPaXJAHCKUX IPABOOTHOIIEHUWH K JTOOPOCOBECTHBIM M  HEAOOPOCOBECTHBIM,
COOTBETCTBEHHO Cybl JENal0T CaMOCTOATENbHbIE BBIBOABI O HEAOOPOCOBECTHOCTH YYAaCTHUKOB
rpaxaaHckoro obopora. M Takas akTUBHas MO3MIMS CyJeOHOrO OpraHa B pEHIEHMH BONpOca O
HEe100pOCOBECTHOCTH BUANUTCS BecbMa ciopHOM: «@PakTruecku cioBa M. A. IIokpoBCKOro MOryT cTaTh
MIPOPOYECKUMH, U MBI TIOJTYYUM TOTAJIbHBIA KOHTPOJIb 32 000POTOM CO CTOPOHBI CYJEHCKOro Kopmyca,
KOTOpBIN OyJeT BOJIEH TPAaKTOBaTh MOBEIEHHE YYACTHHUKOB I'Pa’KAAHCKO-TNPABOBBIX OTHOLICHHUH Kak
N00pOCOBECTHOE MIIM HETOOPOCOBECTHOE 0€3 OOIIENpPU3HAHHBIX KPUTEPUEB, B OTCYTCTBHE KOTOPBIX
Takas Kjaccugukanus OyJIeT MOCTaBlIeHa B 3aBUCHUMOCTb OT IPABOCO3HAHUS OTAEIBHOIO CYIbH, €ro
NPEJICTaBICHUS O CIIPABENIMBOCTH U MIOHUMaHHUs ~100pocoBecTHOCTH » [7].

ITo mpaBuny . 2 cr. 6 'K P® npu HEBO3MOXHOCTH MCIOJIb30BaHUS aHAJIIOTUU 3aKOHA IIpaBa U
00sI3aHHOCTH CTOpPOH OMNpEAeNsAIoTCS UCXOAsS U3 OOUIMX Hayal U CMbICNA TPakJaHCKOTO
3aKOHOJATENbCTBA (aHAJOrMsg TpaBa) U TpeOoBaHUI  TOOPOCOBECTHOCTH, pPa3syMHOCTH U
CHPaBEIMBOCTH.

Pa3syMHOCTB sBISieTCSI BaKHOM COCTaBJISAIOLIEN ITMUYECKMX OCHOB OCYIIECTBIEHUS TPAKIAHCKUX
IpaB, HaIIPaBJISIONIEH JeHCTBUS CTOPOH TPakIaHCKO-TIPAaBOBBIX OTHOIIEHUH. Pa3ymMHOCTB, OeccriopHo,
yKa3bIBAa€T Ha OINPE/IEICHHYIO MOJIeNb IPAaBOMEPHOTr0 MOBEACHUS cyObeKkTa npaBa. JlaHHas KaTteropus
oTpakaeT TpeOOBaHUE HMMETh ONpENENCHHbIN OmbIT BeAeHus aen. [IpuBeaem B kauecTBe Mmpumepa
nonoxenue u3 [locranosnenus Beiciiero Apourpaxnoro Cyna P® ot 30 urosnst 2013 1. «O HEKOTOPBIX
BOIIPOCAaX BO3MEIIEHUS YOBITKOB JIMIIaMH, BXOASIILIMMU B COCTaB OpraHoOB ropuandeckoro aumnay. «[lpu
OLIEHKE JTOOPOCOBECTHOCTH M Pa3yMHOCTH JeHCTBUU (Oe3AeHCTBUS) AUPEKTOpa apOUTPasKHBIE CY/AbI
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JOJDKHBI YYUTHIBAaTh, BXOJWJIN WJIW JTOJDKHBI JIW ObUTH, TPHHUMAsi BO BHUMAaHHE OOBIYHYIO JIEIOBYIO
MPAKTUKYy W MaciiTad [esTeIbHOCTH FOPUIMYECKOrO JIMIA, BXOIUTh B KPYr HEMOCPEICTBEHHBIX
00s13aHHOCTEN TUPEKTOPA TaKUE BHIOOP U KOHTPOJIb, B TOM YHCJIE HE OBUIH JIU HAMPABIICHBI JEHCTBUS
JMPEKTOpa Ha YKJIOHCHHE OT OTBETCTBEHHOCTH IyTeM MpHUBJICYCHUs TpeTbux Jui» [2]. JlanHoe
MOCTAHOBJICHUE PACKPBIBAET HAM OTJEIbHbBIC ACHEKThI MOHATUS PA3yMHOCTH OTHOCUTEIBHO BOIPOCOB,
Kacaroluxcsi BO3MEIICHUSI YOBITKOB, MPUYUHEHHBIX JIEHCTBUAMH (O€3/eHCTBUEM) JIUI], BXOISIIUX B
COCTaB OpPraHOB IOpUIUYecKOro juia. OmHako Hanbosee aKTyalbHO Pa3yMHOCTh MPOSBISAET ce0s B
JIOTOBOPHOM IIpaBe, I'/ie B OOJIbIIEH CTENEHU YYUTHIBAIOTCS B3aUMHbBIE HHTEPECHl CTOPOH M MPAKTHKA
JIEIOBBIX OTHOIICHHUIA.

Eme oaHO moHsiTHE, 3aCiy’KMBAIOIlee BHUMAaHUA C TOYKH 3PEHUS] 3THUYECKUX COCTABIISIFOIIMX
OCYIIECTBJICHUSI TPAXJAAHCKUX IIpaB, 3TO KaTEropusi crpaBeaauBocTd. Kak u pa3yMHOCTb,
CIIPaBEJIMBOCTh — OLICHOYHAsI KaTEropusi, KOTOpask UMEET ATUKO-TIPaBOBYIO XapakTepucTuky. C.A.
NBanosa B cBoeit nuccepranuu «lIpuHIMN CTIpaBeITTUBOCTH B TPAXKAAHCKOM IIPaBe» MUILET O TOM, YTO
«OCHOBHBIC Haydajia rPakJIaHCKOro 3akoHojaTenbcTBa (cT. 1 I'pakmanckoro koaekca P®) sBistorcs
OCHOBHBIMM 3JIEMEHTAaMU NPHUHIMIA CIPABEIJIMBOCTH B TpaxkaaHCKoM TmpaBe. COOTBETCTBEHHO,
HapylieHue (HempuMEHEHNEe WM HEMPaBHIIBHOE MPUMEHEHNE K KOHKPETHBIM TPaXKaHCKO-TPABOBBIM
OTHONICHUSIM) XOTS Obl OJHOTO W3 OCHOBHBIX Hadall TPaXKIAaHCKOTO 3aKOHOAATEIhCTBA BEIET K
HECOOITIOICHHIO MIPHUHITUITA CIPABEIIUBOCTH B IPAXKIaHCKOM IpaBe» [5].

CnpaBesIMBOCTh B TPaXAaHCKOM IpaBe Poccru npu3biBaeT K yCTAaHOBIICHHIO OalaHCa HHTEPECOB
MEXIYy CYObEKTaMH TPa)<JIaHCKHX MPaBOOTHOIICHUH. DTO TpebOBaHUE, KOTOpbIE MPUMEHSETCS B
pa3nMYHBIX cdepax Tpa)kJTaHCKO-TIPABOBOTO PETYJIUPOBAHUS: BEIIHOE IPABO, 00s3aTEIIBCTBEHHOE
IIpaBo, I0rOBOPHOE MPABO U APYTHE.

TakuM 00pa3oM, BEIMKO 3HAYCHHE 3TUKO-TIPABOBBIX KAaTETOpUH B TpakIaHCKOM mpaBe Poccum.
OnHaKko 3aKOHOJATENbHBIA MTPOIIECC — CIOKHBIA MPOIECC, U 3aKOHOJATEb HE PACKPBIBAET MOHATUN U
HE JIa€T YETKUX KPUTEPUEB B ONpPEAENeHUU JOOPOCOBECTHOCTH, PA3yMHOCTH, CIPABEAJIMBOCTH. JTa
CUTYaIusl MOPOXKAAET pa3BUTHE MPaBa B CyAax U 00yCIOBIMBAET B3aUMOCBS3b U B3aUMO3aBUCUMOCTh
3TOM TpHaabl NoHATHI. U 31ech clieyeT pyKoOBOJACTBOBATHCS TEM, YTOOBI HDAaBCTBEHHOE COJIEpKAHUE
IpaXIaHCKUX HOPM OKa3bIBaJO HaIpaBIIAOIIee ACHCTBHE HA MOBEACHHE CYOBEKTOB IPa)JIaHCKOTO
rpaBa, o0ecrieunBasi 0aJaHC UHTEPECOB YUYACTHUKOB IPAKIAHCKUX MPABOOTHOIIICHHUH.
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The article examines the influence of ethical categories on the development of legal regulations in Russian
civil law. The reflection of the norms of morals and morals in domestic private law contributes to the
establishment of a balance of interests of subjects of civil legal relations. The inclusion of ethical and legal
categories in legislation has a positive impact on the formation and development of judicial practice in
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